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STATEMENT OF QUESTIONS PRESENTED 


The Federal Communications Commission (Commission) 
approved the sale of WBOY-TV, Clar ksburg, West 
Virginia, to the Fortnightly Corporation (Fortnightly). 
Fortnightly owns and operates in Clarksburg a community 
antenna system, also called herein a CATV system or eable 
system, which by means of a receiving antenna at a point 
of high elevation picks up the signals of distant television 
stations and carries them by cable to the sets of sub- 
scribers resident in Clarksburg. The Commission approved 
the sale without evidentiary hearing. In this context the 
questions presented are: 


1. Was the Commission required to hold a hearing on 
whether Fortnightly as a condition of its acquisition of 
WBOY should be required to maintain its Clarksburg 
cable system service of five distant metropolitan stations. 


2. Did the Commission in refusing to hold a hearing on 
whether WBOY should be protected by being carried on 
the Clarksburg cable system arbitrarily decide a basic issue 
of fact, namely the reception of WBOY by Clarksburg 
subseribers from off the air and without difficulty, on 
evidence outside the record and contrary to the evidence 
of record. 


3. Was the Commission required to hold a hearing to 
ascertain whether WJPB-TV, Weston, West Virginia, isa 
station local to Clarksburg, West Virginia, for purposes 
of protection against the impact of Fortnightly’s Clarks- 
burg cable system. 


4. Was the Commission required to hold a hearing on 
whether, for purposes of protection of local television 
stations against program duplication by Fortnightly’s 
cable system service, programs in black and white should 
be considered the same as programs in color. 


5. Was the Commission required to hold a hearing to 
determine issues of Fortnightly’s character fitness as a 
licensee of WBOY arising from a statement of Fort- 
nightly’s as to involvement of its organization in recent 
anti-trust violations. 


6. Was the Commission’s finding, without hearing, of a 
public interest in common ownership by Fortnightly of 
WRBOY and the Clarksburg cable system contrary to law 
and without support in the evidence. 


7. Was the Commission required to hold a hearing to 
determine whether Fortnightly’s common ownership of 
WBOY and the Clarksburg cable system would violate 
Section 7 of the Clayton Act and Sections 1 and 2 of the 
Sherman Act. 
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STATEMENT OF THE CASE 
A. The Nature of This Appeal 


This is an appeal by the Citizens TV Protest Committee 
(Citizens Committee) and Clarksburg Publishing Company 
(Clarksburg Publishing) from: 


1. An order of the Federal Communications Commission 
(Commission), released March 13, 1964. The order 
(R. 477) granted, after oral argument but without 
evidentiary hearing, the application of intervenor, Rust 
Craft Broadeasting Company (Rust Craft) and intervenor, 
Northern West Virginia Television Broadeasting Company 
(Northern) for voluntary assignment of the licenses for 
television station WBOY-TV in Clarksburg, West Virginia, 
from Rust Craft to Northern. And 

2, The Commission’s order of June 16, 1964. This order 
(R. 722) denied the petition of appellants, Citizens Com- 
mittee and Clarksburg Publishing, for reconsideration of 
the Commission’s order of March 13, 1964. 


B. The Undisputed Factual Context of the Proceedings Below 


Clarksburg, West Virginia, is a community of approx- 
imately 35,000 population (R. 937). The only television 
station in Clarksburg, WBOY-TY, is owned by intervenor, 
Rust Craft (R. 474). 


Intervenor, Northern, formed for the purpose of acquir- 
ing and operating W BOY-TV, is a wholly-owned subsidiary 
of Fortnightly Corporation (Fortnightly) (R. 100). Fort- 
nightly, through two other wholly-owned subsidiaries, owns 
and operates a CATV system in Clarksburg, and also one 
in Fairmont, West Virginia (R. 168). Its CATV system 
in Clarksburg, Clarksburg Television Cable Company 
(Cable Company), serves approximately 9,200 residents of 

1 We speak, of course, as of the time of the proceedings below, and without 
regard to such consummation of the transfer of WBOY-TV from Rust Craft 
to Northern us may have taken place since this appeal was filed. 
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Clarksburg. Originally, these residents of Clarksburg sub- 
scribing to the CATV system paid an ‘‘initial contribution”’ 
to the Cable Company of $125, and a monthly service charge 
of $3.50 to get three distant metropolitan television stations 
they cannot get from the air. Thereafter, they paid an 
additional service charge of $.25 per month to get two 
more distant stations they cannot get from the air. All 
of the resident-subseribers are still paying $3.75 a month; 
and, until December 1962, they got the programs of five 
distant metropolitan television stations: WTRF, Wheeling ; 
KDKA, WTAE, and WITIC, Pittsburgh; and WSTV, 
Steubenville. (R. 475; 504). 


Intervenor, WJPB-TV, Ine. (WJPB), is the licensee of 
television station, WJPB-TV, in Weston, West Virginia. 
Clarksburg, approximately 20 miles from the community 
of Weston, is within the predicted Grade A service contour 
of the Weston station, WJPB (R. 198; 435). 


Appellant, Clarksburg Publishing, and its predecessors 
have been in the newspaper publishing business in Clarks- 
burg for over a century. It owns and publishes in 
Clarksburg —a morning paper called ‘‘The Clarksburg 
Exponent’’; an afternoon paper called ‘‘The Clarksburg 
Telegram’’; and a combined Sunday edition called “The 
Exponent-Telegram.’’ (R. 496-497). 


WBOY (Rust Craft), WJPB, the Cable Company 
(Fortnightly), the metropolitan stations carried by the 
Cable Company, and Clarksburg Publishing all compete in 
Clarksburg for audience attention and consequent revenue. 


Appellant, Citizens Committee, originally called the 
Citizens’ Committee of Subscribers in Protest, an un- 
incorporated association of residents of Clarksburg, 
represents more than eight thousand of the Clarksburg 
CATV subscribers (R. 495-496). 


In June 1961, Rust Craft (then WSTV, Inc.), licensee 
of WBOY, filed suit in the Northern District of West 
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Virginia against Fortnightly. Rust Craft claimed damages 
of one million dollars from Fortnightly resulting from the 
unfair competition, unlawful interference with contractual 
rights, and thwarting of the Commission’s national tele- 
vision policy by Fortnightly’s CATV systems in Clarks- 
burg and Fairmont (R. 200; 230-255). In this connection 
Rust Craft alleged (R. 237; 252) that WBOY’s service 
area would support WBOY economically ‘‘if the cream 
and the core of its market were not taken from it by the 
unlawful misappropriation, pilfering and pirating”’ of 
Fortnightly; and further alleged (R. 240) that the five 
stations carried by Fortnightly’s Clarksburg CATV 
system ‘are large metropolitan stations, capable of varied 
and extended programs, with which WBOY-TV . 
cannot compete.’’ Thereafter in December 1961 Rust Craft 
extended its litigation against Fortnightly to include a 
complaint filed with the Commission seeking the regulation 
of the CATV system as a common carrier, and a petition 
to the Commission to adopt rules restricting the carrying 
of television signals by CATV systems. The Commission 
denied relief, and Rust Craft (then WSTV, Inc.) appealed 
to this Court. WSTV, Inc. v. Federal Communications 
Commission, et al., Nos. 17038, and 17264, (R. 200-202; 
15; 28). 


With all of the foregoing litigation between Rust Craft 
and Fortnightly still pending, Fortnightly in December 
1962 put WBOY on its Clarksburg CATV system in sub- 
stitution for WIIC, Pittsburgh (R. 475) ; and, a few months 
later, in March 1963, Fortnightly joined with Rust Craft 
in applying to the Commission for approval of a completely 
negotiated agreement between them for the sale of WBOY 
from Rust Craft to Fortnightly (R. 2ff.). That application 
began the proceedings below. 


5) 
C. The Proceedings Below 


Due public notice of the proposed sale of WBOY from 
Rust Craft to Fortnightly was given; but it said nothing 
concerning any proposed changes in the service rendered 
by Fortnightly to its CATV subscribers (R. 192), Accord- 
ing to the contract of sale presented to the Commission for 
approval, the litigation between Rust Craft and Fortnightly 
would be (1) suspended pending the Commission’s action; 
(2) dismissed by Rust Craft if the sale were approved 
and consummated: and (3) returned to the status quo ante 
if the sale were not approved and consummated (R. 28; 
35-36). A purchase price of $950,000 would be paid for 
WBOY-TV and AM (R. 15-16; 20). The application for 
Commission approval claims a total replacement cost for 
WROY-TV and AM of $570,000 (R. 8). 


As its principal reason for the sale of WBOY, Rust 
Craft, which owns the maximum permissible number of 
VHF television stations, claimed a desire to devote its 
energics to such other stations. But Rust Craft also 
advaneed the reason of being enabled to acquire an addi- 
tional VHF station if WBOY were sold. And finally Rust 
Craft pointed out that sale of WBOY to Fortnightly would 
terminate the Rust Craft-Fortnightly litigation (R. 5). 
Fortnightly urged approval of the sale of WBOY to it 
for the following reasons: It is familiar with the area by 
reason of its ownership of the Clarksburg and Fairmont 
CATV systems; the Rust Craft-Fortnightly litigation 
would be resolved; and acquisition of WBOY would give 
Fortnightly, owner and publisher of the Reporter 
Magazine, an additional medium for public discussion of 
national affairs (R. 119). 


In its application for approval of the sale, Fortnightly 
made a statement ‘‘to assure complete disclosure to the 
Commission of all information concerning’? conduct 
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“violative of state or federal anti-trust laws.”’ The state- 
ment in full (R. 163-166) was as follows: 


Neither the applicant nor Fortnightly Corporation 
has ever been charged with, or adjudged guilty of, any 
conduct violative of state or federal antitrust laws. 


In order to assure complete disclosure to the Com- 
mission of all information concerning such matters, 
however indireet its relationship, it is pointed out that, 
in March of 1959, Fortnightly Corporation purchased 
all of the stock of Schwager-Wood Corporation of 
Portland, Oregon, a manufacturer of electrical 
switches used mainly by public utilities. That cor- 
poration was then promptly liquidated and became an 
independent division of Fortnightly with offices in 
Portland. The prior officers and owners of the 
Schwager-Wood Corporation remained in charge of 
the division with offices in Portland, Oregon. 


The contract of purchase contained strict and de- 
tailed compulsory disclosure provisions and warranties 
against any undisclosed liability. Despite this, how- 


ever, the officers of the Schwager-Wood Corporation 
did not inform Fortnightly that they and the Corpora- 
tion had been involved in a conspiracy in violation of 
the anti-trust laws, and no information was ever 
received by Fortnightly in the course of the negotia- 
tions which would, or reasonably could have led it to 
believe that Schwager-Wood Corporation and _ its 
officers were or had been parties to any illegal agree- 
ment violative of the anti-trust laws. 


After the liquidation and establishment of the 
Schwager-Wood division of Fortnightly, the division 
continued to function as an independent unit in Port- 
land, Oregon, under the management of the former 
officers and selling stockholders. No reports were made 
to the ownership or management of Fortnightly in 
New York City as to any such activities, and no 
information was brought to their attention indicative 
of such conduct. In fact Fortnightly’s top manage- 
ment did not learn of the possibility of these violations 
until February, 1960, when they received reports that 
a federal grand jury sitting in Philadelphia had issued 
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a subpoena to the Schwager-Wood Corporation of 
Portland, Oregon, in connection with a general in- 
vestigation of the electrical industry. 


Fortnightly promptly advised the former owners of 
the Schwager-Wood Corporation that all anti-trust 
liabilities must be borne by them, in accordance with 
their warranties in the contract of sale, and not by 
Fortnightly. Thereafter, it was determined that Fort- 
nightly should avoid any action which might prejudice 
the defenses or prejudge the guilt of the Schwager- 
Wood Corporation and its officers, recognizing that a 
rescission of the purchase contract prior to the end 
of the criminal case might substantially prejudice the 
case. It was decided that the general counsel to 
Fortnightly should cooperate in this matter with 
counsel who had acted for the sellers and who con- 
tinued as local adviser to the former owners when they 
were managers of the Division of Fortnightly. 


After termination of the criminal proceedings 
against the Schwager-Wood Corporation and Mr. 
Wood (one of its officers and former stockholders) 
in February, 1961, when there was no longer any 
danger of prejudicing their defenses, conferences were 
immediately held with respect to rescission of the 
purchase contract and for the purpose of arranging 
for a sale of Schwager-Wood back to the sellers, 
together with the assumption of all anti-trust liabilities 
by the sellers, hereafter, on May 8 and 9, 1961, 
Fortnightly officially advised Messrs. Schwager and 
Wood that in accordance with its right under the con- 
tract, Fortnightly had decided to rescind the contract 
of purchase as a result of the non-disclosure of anti- 
trust violations, and Fortnightly proposed a return of 
assets, a refund of the purchase price, and an assump- 
tion of all liabilities by the former owners. 


Those negotiations resulted in the execution of a 
contract of sale on June 20, 1961. The sale-back was 
completed on August 2, 1961. 


It is pointed out that under the contract Fortnightly 
was held harmless against any liabilities of Schwager- 
Wood and its officers for anti-trust violations, In 
addition, no actions were, of course, filed against 
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Fortnightly nor are any pending or threatened. In 
summary, the illegal activity commenced prior to 
Fortnightly’s acquistion of Sechwager-Wood, It was 
brought to Fortnightly’s knowledge thereafter only 
by the commencement of the grand jury proceedings. 
Prior to that time it was not within the knowledge of 
Fortnightly. Immediately following termination of 
the criminal proceedings against Schwager-Wood, 
Fortnightly divested itself of Sehwager-Wood and 
the former owners assumed all anti-trust liabilities 
since such conduct was and is in direet violation of the 
policies of Fortnightly. 


WJPB opposed Commission approval of the sale by its 
petition to deny (R. 195 ff.), filed May 3, 1963. Only the 
‘massive litigation’? by Rust Craft against Fortnightly, 
said W.JPB, caused Fortnightly to put WBOY on its 
Clarksburg cable ‘‘shortly prior to the here-proposed 
settlement of that litigation,’’ and Fortnightly’s acquisition 
of WBOY will guarantee the carrying of WBOY on Fort- 
nightly’s cable systems (R. 206). WJPB attacked 
Fortnightly’s character qualifications for being a tele- 
vison station licensee on grounds of unfair competition 
“inconsistent with the policies which underly the anti- 
trust laws’’ and ‘‘in total disregard of the basic regulatory 
policies of this Commission’? (R. 211). WJPB alleged 
that Fortnightly unnecessarily operates its cable systems 
in such fashion as to prevent the reception from the air 
of WJPB on the sets of its subscribers (R. 199; 213). 


In its response to WJPB (R. 280 ff.), Northern (Fort- 
nightly) pointed out with respect to its failure to carry 
WJPB on its Clarksburg and Fairmont cable systems 
that ‘*the public has demonstrated its preference to retain 
the channels received prior to the operation of WJPB’’ 
in June 1960 (R. 282; 283); offered the results of an 
engineering survey to show that any difficulty in from the 
air reception of WJPB by subscribers was largely caused 
by WJPB’s unusable picture (R. 286); and alleged that, 
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otherwise, cable subscribers get WJPB from off the air 
‘quickly and easily’? when ‘‘they desire to do so”’ 
(R. 293; 285). 


Rust Craft responded to WJPB in part as follows 
(R. 335): 

. WBOY-TY serves Clarksburg, as its principal 
community, while Channel 5, on which W.JPB-TV 
operates, is assigned to Weston, West Virginia . ; 
It should be emphasized that WJPB-TV_ represents 
itself as a Weston-Fairmont station, and has main- 
tained studios in both communities. It does not 
maintain studios in Clarksburg, the principal com- 
munity served by WBOY-TY, and therefore the 
principal community to be considered in determining 
whether or not W.JPB-TV, licensed to serve Weston, 
has standing to protest the grant of assignment of 
license of a station licensed to serve Clarksburg. 


In July 1963 the Commission received an informal 
objection by way of a letter (R. 393) from Mrs. Isidore 
Aaron, a subscriber to Fortnightly’s Clarksburg cable. 
Noting that several years ago WIIC, Pittsburgh, had been 
added to the cable with an increase in the monthly charge, 
and that six months ago, WBOY had been substituted on 
the cable for WIIC, Mrs. Aaron complained: ‘‘We were 
already getting the local station on Channel 12, so that 
now we get WBOY on two channels, one on the cable and 
one off the cable.’? But the monthly charge remains the 
same. Mrs. Aaron concluded: ‘‘I am well aware of the 
service this Commission renders the public, and felt that 
perhaps this should be brought to your attention at this 
time.’? Mrs, Aaron mistakenly thought that the matter 
pending before the Commission was renewal of WBOY’s 
license. Nevertheless, her objection reached the right file, 
and she got a prompt response on the Commission’s post- 
card No. 22 (R. 393-394) reading in pertinent part as 
follows: ‘Thank you for your recent comments ... They 
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have been referred to our staff for appropriate considera- 
tion in the processing of the License renewal application 
involved.’”? Other informal objections of a similar nature 
drew a response on the Commission’s posteard No, 18 
(R. 394) reading in pertinent part as follows: “Thank 
you for your recent communication. It has been referred 
to our staff for appropriate handling . . . It is simply 
impossible to answer each letter individually. However, 
I am sure you would agree that it is more important to 
use our limited resources for the careful consideration of 
the matters you raise, and their application to the general 
development and improvement of broadeast service.”’ 


In August 1963, WJPB filed with the Commission an 
agreement between WJIPB and Fortnightly covering the 
placement of WJPB on Fortnightly’s cables, eertain 
protection of WJPB against duplication of its programs, 
protection of W.JPB against degradation of its signal by 
Fortnightly, and, as WJPB put it, ‘‘eertain other matters 


which the parties considered important.’? (R. 395). As 
expressly required by the agreement, WJPB asked dis- 
missal of its petition to deny approval of the sale, and 
affirmatively urged such approval since the parties agreed 
that all was now in the public interest (R. 396, 403). The 
WJPB-Fortnightly agreement is specifically conditioned 
on the Commission’s approval of the sale of WBOY to 
Fortnightly (R. 403). Fortnightly agrees that: 


1. Promptly upon the Commission’s approval of the sale 
and its consummation, Fortnightly will rearrange its 
Clarksburg and Fairmont cable systems to carry WJPB 
(R. 397). 


2. Fortnightly while carrying WJPB (an ABC primary 
affiliate) will not carry any other television station which 
is a primary ABC affiliate, unless a station already carried 
becomes a primary ABC affiliate and Fortnightly with its 
present equipment cannot satisfactorily get a non-ABC 
primary affiliate (R. 397-398). 
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3. If WJPB becomes a non-ABC primary affiliate, Fort- 
nightly will give it the same protection against network 
duplication as it gives to WBOY (R. 399). And 


4. Fortnightly will not intentionally degrade WJPB’s 
signal (R. 399). 


WJPB agrees that: 


1. While carried on the Clarksburg and Fairmont cables, 
it will telecast ‘‘a signal of high quality meeting or ex- 
ceeding pertinent Federal Communications Commission 
technical standards”’ (R. 400). 


2. While carried on the Clarksburg and Fairmont cables, 
WJPB will broadeast a full daily program (R. 402). And 


3. Fortnightly need not afford greater protection against 
program duplication than that provided in the agreement 
(R. 402). 


The agreement is to endure twenty years from the time 
it goes into force, unless WJPB advises Fortnightly of 


its lack of desire to be carried on Fortnightly’s cable 
systems. Upon such advice, the whole agreement is void 
except for the mutual releases it contains (R. 404). 


From time to time, various amendments to the WJPB- 
Fortnightly agreement have been officially filed with the 
Commission (R. 450-452; 489-494; 571; 700; 708). The 
purpose of such submissions was to give the Commission 
“a complete file of the agreement’’ (R. 572) ; and as WJPB 
puts it, if the agreement is not carried out, ‘‘we .. . know 
as a practical matter . . . we have avenues by which we 
ean talk to you [the Commission] in writing, orally”’ 
(Tr. 52). 


In October, 1963, Fortnightly amended its application 
to make three commitments to the Commission if the Com- 
mission approved the sale: Fortnightly would continue 
to earry WBOY on its Clarksburg cable; Fortnightly 
would add WBOY to its Fairmont cable and drop WIIC; 
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and the programming of WBOY would be ‘‘ageressively 
promoted to the best interests of the station and the public 
interest wholly independently of any impact on the 
community antenna operation’? (R. 406). Fortnightly 
promised ‘‘a high degree of care to meet .. . its com- 
mitments herein made’’ (R. 407). 


By its order of November 19, 1963, the Commission 
noted that WBOY is ‘‘an economically viable operation”’; 
expressed its concern over the failure of Fortnightly to 
propose protection of WBOY against program duplication 
on its Clarksburg and Fairmont cable systems ; and set the 
applications for approval of the sale down for oral argu- 
ment on but one issue (R. 408-409) : 


Whether, and if so under what conditions, the public 
interest would be served by permitting common owner- 
ship of the CATV and the only television station in 
Clarksburg, West Virginia, which station has demon- 
strated its economic capacity for independent opera- 
tion. 


In secking Commission approval of the sale, Fortnightly 
(Northern) pointed out that the WJPB agreement had 
just been amended to provide for carrying WJPB on the 
Clarksburg and Fairmont cables regardless of Commission 
approval (R. 430; 437). Further, Fortnightly stated its 
willingness to accept, if the Commission desired them: 
A one year license (instead of the usual three) ; a condition 
on approval of the sale requiring interim reports on 
Fortnightly’s management of WBOY; and a condition 
on approval of the sale requiring protection of WBOY 
against program duplication by Fortnightly’s cable system 
(R. 483; 444; 446; Tr. 21). In regard to protection against 
program duplication, however, Fortnightly observed that 
the ‘dislocation or interference with the established 
service at Clarksburg’? by dropping from the cable of a 
metropolitan station for WBOY had ‘occasioned sub- 
stantial public resentment’’; and that the dropping of 
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still another metropolitan station from the Clarksburg 
cable for WJPB ‘‘may well rekindle the earlier resent- 
ment when WBOY was added”’ (R. 445). 


While urging Commission approval of the sale, Fort- 
nightly made the following admissions of fact: Fort- 
nightly’s cable systems in Clarksburg and Fairmont ‘‘are 
properties of substantial value,’’ and ‘‘among the largest 
in the country’? (Tr. 7). WBOY gets ‘‘satisfactory 
coverage’? off the air in Clarksburg (Tr. 29). More 
specifically, WBOY (Channel 12) is receivable ‘‘in good 
quality’? by subscribers ‘‘throughout’’ the Clarksburg 
cable system from the air and without use of a switch or 
other mechanical device; for ‘apparently the braid of the 
cable serves as an antenna for Channel 12”’ (Tr. 33). 


At the oral argument on January 9, 1964, Northern 
(Fortnightly), Rust Craft and WJPB all sought approval 
of the sale (Tr. 1 ff.; 40 ff.; and 48 ff.). The Commission’s 
Broadcast Bureau opposed approval on the ground of a 


“hopeless conflict”? in common ownership of the cable 
system and WBOY ‘‘the only television station in Clarks- 
burg’? (Tr. 59). The following colloquy took place be- 
tween Commissioner Loevinger and Mr. Rawson, counsel 
for the Broadcast Bureau: 


Coaausstoner Logvincer: Ts the number and variety 
of stations outside the community that are brought 
in by the CATV a matter that involves the public 
interest. 


Mr. Rawson: Yes, sir, in certain areas, absolutely. 


ComaisstonerR Lorvincer: Ts there any possibility 
that the primary economic interest of the common 
owner might turn out to be in the station and that it 
might decide to limit the variety and diversity of out- 
side programs brought in through the CATV. 


Mr. Rawson: There is a possibility, sir... 


ComMissioner Lorvtncer: Would not this have some 
effect on the television service available to the public 
in this area... 
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Mr. Rawsox: These are some of the public interest 
considerations that we have to consider and deter- 
mine whether or not they balance up. We have con- 
sidered these particular factors, but we just don’t 
think that they balance out in terms of the conflict of 
interest that is involved. 


A petition from 128 subscribers to the Clarksburg cable 
system was received by the Commission in February 1964 
(R. 468-471). The petition requested ‘assistance in pre- 
venting”? the dropping of WTARF, Pittsburgh, for WJPB, 
Weston; and in restoring WIC, Pittsburgh, dropped for 
WBOY, to the Clarksburg cable system (R. 468). Com- 
plaining that ‘‘the subscribers are being given no con- 
sideration insofar as stations are being substituted which 
do not provide the quality programming and transmission 
which we have been receiving heretofore,”’ the petitioners 
sought to be ‘‘adequately proteeted from this downgrading 
of service in utter disregard of our wishes’? (R. 468). 
The petition was transmitted to the Commission by 


Congressman Moore of West Virginia for investigation 
and ‘for consideration’’ in connection with the proposed 
sale of WBOY (R. 466). 


On March 3, 1964, but before the Commission’s decision 
on March 13, 1964, appellant, the Citizens Committee, then 
unrepresented by counsel, filed an informal plea with the 
Commission, supported by the signatures of some fifteen 
hundred Clarksburg subscribers (R. 748-791). The plea 
recounted the facts of the $125 initial contribution and 
$3.50 monthly charge to subscribers for three metropolitan 
stations on the Clarksburg cable, the addition of two 
metropolitan stations for an additional $.25 per month, 
and the dropping of two of the five metropolitan stations 
for WBOY and WJPB with no change in rates. The plea 
coneluded: ‘We protest the utter disregard of our feelings 
and desires by the Clarksburg Television Cable Company 
and ask that it be forced to reverse its recent substitutions 
of WBOY-TYV for WIIC; and WJPB-TV for WTAE.” 
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After oral argument, but without evidentiary hearing, 
the Commission, on March 13, 1964, approved the sale of 
WBOY from Rust Craft to Fortnightly, with Commis- 
sioners Bartley and Ford concurring in the result, and 
Chairman Henry and Commissioner Loevinger dissenting 
at some length (R. 474-482). The Commission made no 
mention of the protests of Mrs. Aaron, the 128 subscribers, 
or the Citizens Committee, or of the many other pro- 
testing communications (R. 483; 486; 394), all directed 
to the substitution of WBOY and WJPB on the Clarks- 
burg cable for two metropolitan stations. The majority 
opinion (R. 475) recounts with apparent approval the 
substitution on the Clarksburg cable of WBOY for a 
metropolitan station, and also the commitment to sub- 
stitute WJPB on the Clarksburg cable for still another 
metropolitan station. But otherwise, both majority and 
dissenting opinions are concerned with the one question 
of common ownership and the serious detriments to the 
public interest from such common ownership. However, 
the majority felt that the settlement of the Rust Craft- 
Fortnightly litigation and the consequent allegedly im- 
proved chances of WJPB’s survival (R. 476) justified 
approval, although ‘“‘the result is by no means an ideal 
one’? (R. 477). At the same time, the majority expressed 
its ‘‘growing concern’’ over such common ownership and 
proposed a general inquiry into its problems (R, 477). 
The dissent urged an evidentiary hearing (R. 482). The 
Commission’s order of approval of the sale explicitly 
imposed, without discussion, a condition requiring Fort- 
nightly to protect both WBOY, Clarksburg, and WJPB, 
Weston, against simultancous duplication of their 
programs by other stations on its Clarksburg and Fair- 
mont cable systems (R. 477). 


After the Commission’s approval of the sale, Commis- 
sioner Ford and Chairman Henry sent identical letters to 
Congressman Moore and Senator Byrd of West Virginia 
in response to their prior inquiries and in explanation of 
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the Commission’s decision (R. 483-484; 486-488). We 
summarize the pertinent parts of these identical letters: 
‘strictly speaking”’ the substitution on the cable system 
of WJPB for a metropolitan station was ‘‘the result of 
private negotiation between the parties and was not 
required by any Federal regulation’”’ (R. 483) ; ‘‘arrange- 
ments of this kind, however, are encouraged by the 
Commission” (R. 483); ‘the Commission is .. . anxious 
to encourage the development of local stations’? (R. 483) ; 
‘Sat the same time, the valuable service CATV systems 
render by making possible a wider choice of programs is 
recognized’? (R. 483); the addition of WJPB to the cable 
system without dropping a metropolitan station is not pos- 
sible “at least at the present time’’ because ‘‘we are in- 
formed that this would entail considerable expense’”’ (R. 
484) ; “if the WJPB picture transmitted by the cable should 
be weaker than that of other stations, this in all probability 
can be corrected, either by WJPB or the cable system’”’ 
(R. 484); ‘‘if the shift in programming should in fact 
result in any loss of color programs . . - the disappoint- 
ment of viewers can be easily understood”’ (R. 484) ; how- 
ever, ‘“‘while the result in this instance may not be wholly 
satisfactory to some viewers, the Commission is convinced 
that on balance, it serves the public interest’’ (R. 484). 
The Commission’s Secretary responded to other protests 
by a form letter with similar content addressed Dear Sir 
or Madam (R. 503). And Fortnightly informed its Clarks- 
burg subscribers by an open letter to them on April 4, 
1964, that: ‘‘because of developments in the F.C.C. policy 
it later became clear that receiving both local stations was 
required before the F.C.C. would give favorable considera- 
tion to the request for the transfer”’ (R. 503-504). 


Appellants, the Citizens Committee and Clarksburg 
Publishing, filed a timely Petition with the Commission 
to reconsider its decision of March 13, 1964. We alleged 
that its action ‘‘will cause a deprivation’ to the Clarksburg 
resident subscribers ‘‘of existing TV service, degradation 
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of the quality of TV service, and monetary losses,’’ all 
as follows in summary. The Clarksburg resident- 
subscribers paid an ‘‘initial contribution’? to the Cable 
Company of $125, and a monthly service charge of $3.50, 
originally to get three distant metropolitan stations they 
cannot get from the air; and they then paid an additional 
service charge of $.25 per month to get two more distant 
metropolitan stations they cannot get from the air. By 
reason of the sale as approved by the Commission, all of 
the resident-subscribers, in return for payment covering 
five metropolitan stations they cannot get from the air, 
would get only three metropolitan stations, plus WJPB, 
Weston, in substitution for two metropolitan stations 
whose signals are of higher technical quality and of more 
interest to the people of Clarksburg than are the programs 
of the Weston station. The placing of WBOY on the cable 
gives nothing to the resident-subscribers because, as 
appellants alleged, they get that station free from off the 
air and without difficulty. Alleging that in fact the Cable 
Company, with its original equipment still in operation, 
and its original investment recovered many times over, 
is an exceedingly profitable operation, appellants demanded 
a hearing so that the Commission could inform itself and 
determine whether the public interest requires that 
(1) WBOY be protected by its placement on the Clarks- 
burg Cable system if, in fact, as appellants alleged, the 
subscribers to the cable system get that station from off 
the air without difficulty; (2) Whether the Weston station, 
WJPB, not being local to Clarksburg, is entitled to any 
protection in Clarksburg: and (3) Whether, in the light 
of the Cable Company’s investment, costs and profits, as 
against deprivation of service for the Clarksburg sub- 
seribers and considerations of unjust enrichment, the 
public interest reasonably requires approval of the sale 
to be conditioned upon the continued carrying of five 
distant stations on the cable system, even if the Clarksburg 
station, or the Weston station, or both, are added to the 
system (R. 495; 503-509). 
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With respect to the Commission’s explicit protection 
of both the Clarksburg and the Weston stations against 
simultaneous duplication of their programs by stations 
carried on the Clarksburg cable system, appellants alleged 
that (1) WJPB has no color programs, which is the 
admitted fact in this proceeding; (2) WJPB’s signal in 
Clarksburg is substantially inferior to the quality of the 
signals of the two metropolitan stations lost by the non- 
duplication condition, which allegation of fact has not 
been denied; and (3) WBOY’s color programs are 
markedly inferior in quality to the duplicating programs 
of metropolitan stations on the eable system, which allega- 
tion of fact has not been denied. Appellants demanded a 
hearing for resolution of these factual questions; for 
determining whether black and white programs should be 
treated as identical to color programs for purposes of 
protection against program duplication; for determining 
what conditions protective of the Clarksburg subscribers 
should be imposed on protection of the Clarksburg and 


Weston stations against program duplication ; and finally, 
as appellants put it, for determining in the resolution of 
the foregoing questions, what weight should be given to 
a theretofore neglected aspect of the public interest, 
namely, the preservation of the quality of TV programs 
heretofore viewed by the affected residents of Clarksburg 
(R. 498-503). 


Appellants, in their Petition for Reconsideration, 
opposed the sale altogether and demanded an evidentiary 
hearing upon allegations of duopoly, the elimination of 
competition between the Cable Company and WBOY, 
violation of the anti-trust laws, and lack of character 
qualifications in Fortnightly because of the Schwager- 
Wood anti-trust violations in its organization apparently 
carried on with its knowledge or made possible by its lack 
of managerial diligence (R. 510-515). 


By its order and opinion of June 16, 1964 (R. 710 ff.), 
the Commission denied the Petition for Reconsideration. 
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The Commission conceded the standing of appellant, 
Clarksburg Publishing, denied the standing of appellant, 
the Citizens Committee, and stated that: both appellants 
had failed in showing good reason for not participating in 
the proceedings earlier. However, the Commission went 
on to deny the Petition on its merits. Chairman Henry 
being absent did not participate; Commissioner Loevinger 
dissented; and Commissioners Bartley and Ford concurred 
in the result only. 


This appeal followed. 


STATUTES AND REGULATIONS INVOLVED 


The statutes and regulations involved are Sections 
303(r), 307(b), and 310(b) of the Communications Act 
of 1934, as amended, 47 U.S.C. Sees. 303(r), 307(b), and 
310(b); Section 7 of the Clayton Act, 15 U.S.C. Sec. 18; 
Sections 1 and 2 of the Sherman Act, 18 U.S.C. Sees. 1 and 
2: and F.C.C. Rule 73.636, Pike and Fischer, Radio Regula- 
tion, Current Service, Vol. 2, p. 53.719. 


STATEMENT OF POINTS 


The Commission committed reversible error and acted 
arbitrarily in granting approval of the sale of WBOY to 
Fortnightly without hearing on: 


1. Whether Fortnightly as a condition of its acquisition 
of WBOY should be required to maintain its Clarksburg 
cable system service of five distant metropolitan stations. 


2. Whether WBOY should be protected by being carried 
on the Clarksburg cable system. 

3. Whether WJPB, Weston, West Virginia, should be 
protected by the Clarksburg cable system as a station local 
to Clarksburg. 


2At the same time, the Commission denied a Petition for Reconsideration 
filed on behalf of the subscribers to Fortnightly’s Fairmont cable system. 
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4. Whether, for purposes of protection of a local station 
against program duplication by the Clarksburg cable 
system, programs in black and white should be considered 
the same as programs in color. 


5. Whether Fortnightly has the character qualifications 
to be the licensee of WBOY. 


6. Whether the common ownership of WBOY and the 
Clarksburg cable system would be in the public interest. 


7. Whether the common ownership of WBOY and the 
Clarksburg cable system would violate Section 7 of the 
Clayton Act, and Sections 1 and 2 of the Sherman Act. 


SUMMARY OF THE ARGUMENT 


I. The Commission’s holding of no jurisdiction to condi- 
tion approval of the sale on Fortnightly’s maintenance of 
full service on its Clarksburg cable system so as to avoid 
serious deprivation and degradation of service for Clarks- 
burg subscribers was void under decisions of this Court 
for want of a statement of reasons, and was, in any event, 
contrary to law. The Communications Act of 1934 em- 
powers the Commission to make such conditions on its 
grants as may be necessary to carry out the purposes of 
the Act, and directs the Commission to provide a fair and 
equitable distribution of radio service to each of the com- 
munities in the United States. The Commission has 
always recognized cable system service to be a valuable 
radio (television) service, which it indubitably is. Hence, 
the Commission has, in its familiar function of weighing 
gains and losses of television service from grant or denial 
of applications within its jurisdiction, exercised its juris- 
diction by insistence on conditions affecting cable system 
serviec. This Court has upheld such jurisdiction. Carter 
Mountain Corp. v. F.C.C., 116 App. D.C. 93, 321 F(2) 359, 
cert. den. 375 U.S. 931. The Commission has jurisdiction 
to impose the condition of full cable system service, and 
should have held a hearing to determine whether the 
public interest required such a condition. 


21 


II, Appellants flatly alleged that WBOY is received by 
Clarksburg subscribers from off the air and without 
difficulty. The allegation was not denied; and Fortnightly 
affirmatively admitted its truth. In these circumstances, 
it was capricious for the Commission to deny a hearing 
on whether WBOY should be carried on the Clarksburg 
system because the Commission’s ex parte ‘“experience’’ 
contradicted appellants’ undenied and admitted allegation 
of fact. Wometco Enterprises, Inc. v. F.C.C., 114 App. 
D.C. 261, 314 F(2) 266, and other decisions by this Court 
and the Commission relied on. 


III. The carrying of WJPB, Weston, on the Clarksburg 
eable system as a station local to Clarksburg substantially 
degrades the television service of Clarksburg subscribers. 
Appellants’ allegation that WJPB, Weston, is not local to 
Clarksburg was sufficient to require a hearing on the point. 
Appellants, under the decisions of this Court, were not 
required to plead evidence. All of the grounds stated by 
the Commission for denying a hearing are facts assumed 


by the Commission without the hearing of any evidence. 


IV. Since WJPB has no color transmission, the Com- 
mission’s protection of WJPB against program duplica- 
tion by the Clarksburg cable system deprived the Clarks- 
burg subscribers of color programs. Appellants alleged 
that many of the Clarksburg subscribers had color sets 
and demanded a hearing to determine whether color 
programs should be treated as identical to black and white 
programs. The Commission determined, without hearing, 
the fewness of color sects among Clarksburg subscribers 
by an estimate of color sets in Fairmont (which has no 
local station broadeasting in color), and on a survey 
reported in a magazine of the percentage of persons in 
the United States with color sets. This was plainly 
arbitrary. 


Vv. As any impartial reading of it would demonstrate, 
Fortnightly’s statement to the Commission concerning the 
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involvement of its Division in criminal anti-trust violations 
was not candid. The statement raised substantial issues 
as to the honesty of Fortnightly’s representations, and 
the eredibility of Fortnightly’s denial of any involvement 
in its own Division’s criminal activities. The Commission 
could not lawfully refuse a hearing with respect to the 
statement and its content with the mere, unsupported 
assertion that it was ‘‘forthright.”’ 

VI. The Commission could not approve the sale of 
WBOY to Fortnightly without an affirmative and con- 
sidered finding that common ownership of WBOY and the 
Clarksburg cable system would be in the public interest. 
None of the three bases stated by the Commission for its 
finding of public interest rationally support that finding. 
Many valid considerations militate against any such public 
interest. For these reasons, and also under this Court’s 
decision in Clarksburg Publishing Co. v. F.C.C., 96 App. 
D.C. 211, 225 F(2) 511, the Commission could not legally 
grant approval of the sale without hearing to determine 
the public interest. 


VII. Appellants alleged facts and law showing a prima 
facie violation of Section 7 of the Clayton Act, and 
probable violations of Sections 1 and 2 of the Sherman 
Act if WBOY and the Clarksburg cable system are per- 
mitted to come under one ownership. In refusing to hold 
a hearing on the anti-trust issues thus raised, the Com- 
mission capriciously ignored the Clayton Act and arbi- 
trarily disposed of the Sherman Act problems by assump- 
tions of fact upon which it heard no evidence. 


ARGUMENT 


Since the Commission denied our Petition for Recon- 
sideration on its merits, the Commission’s view of no 
standing in the Citizens Committee and of lack of time- 
liness in the participation of both Clarksburg Publishing 
and the Citizens Committee would appear to be of no 
moment on this appeal. Section 403 of the Communica- 
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tions Act of 1934, 47 U.S.C. See. 403. Cf. Albertson v. 
F.C.C., 87 App. D.C. 39, 182 F(2) 397, 6 R.R. 2019; WSAV, 
Inc., 10 R.R. 402;3 Intermountain Microwave, 16 R.R. 733, 
24 F.C.C. 54. So we proceed to the merits. 


I. THE COMMISSION ERRED IN REFUSING TO HOLD AN 
EVIDENTIARY HEARING ON WHETHER FORTNIGHTLY AS 
A CONDITION OF ITS ACQUISITION OF WBOY SHOULD BE 
REQUIRED TO MAINTAIN ITS CLARKSBURG CABLE SYSTEM 
SERVICE OF FIVE DISTANT METROPOLITAN STATIONS. 


The core of the degradation and deprivation of service 
to the Clarksburg cable subscribers complained of by the 
appellants to the Commission was the substitution of 
WBOY and WJPB on the Clarksburg cable for two metro- 
politan stations, with the charges to subscribers remaining 
the same, even though they get WBOY free from off the 
air without difficulty (see Point II, infra), and, as we 
alleged, the signals of the metropolitan stations dropped 
are superior to WJPB, the Weston station, both in tech- 
nical quality and interest to Clarksburg residents. Stating 
that in fact the Cable Company, with its original equip- 
ment still in operation, and its original investment 
recovered many times over, is an exceedingly profitable 
operation, appellants demanded a hearing so that the 
Commission could inform itself and determine whether, 
in the light of the Cable Company’s investment, costs and 
profits, as against deprivation of service for the Clarks- 
burg subscribers and considerations of unjust enrichment, 
the public interest reasonably requires approval of the 
sale to be conditioned upon the continued carrying of five 
metropolitan stations, even if WBOY or the Weston 
station, or both are added to the system (R. 503-509). 


The Commission refused to hold such a hearing. It held 
(R. 717) that the ‘‘differences between the CATV and its 
subscribers raise no issue of fact requiring an evidentiary 


3 All ‘‘R.R.’’ citations are of course to Pike and Fischer, ‘‘ Radio Regu- 
lation,’’ 
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hearing’? because ‘‘any differences . . . between the 
CATV systems and the subscribers concerning the number 
of stations carried, the choice of stations to be substituted 
for the local stations if only five are to be carried, or the 
charge for the cable service is a private matter for settle- 
ment between the subscribers and the CATV.’’ The Com- 
mission noted (R. 717) that it did not ‘‘require’’ Fort- 
nightly to ‘‘reduce the number of services provided to 
its subscribers.’ However, for its holding of no juris- 
diction (‘‘private matter’’) to condition approval of the 
sale on Fortnightly’s maintenance of full service, the 
Commission offered no bases at all. For that reason alone, 
if it were the only one, the Commission would have to be 
reversed, and the case remanded for the Commission’s 
statement of the reasons for its holding of no jurisdiction. 
Telanserphone, Inc. v. F.C.C., 97 App. D.C. 398, 231 F(2) 
732: Interstate Broadcasting Co., Inc. v. F.C.C., 116 App. 
D.C. 327, 323 F(2) 797: ef. L. B. Wilson, Inc. v. Federal 
Communications Com’n, 83 App. D.C. 176; Radio Station 
KFH Co. v. F.C.C., 101 App. D.C. 164, 247 F(2) 570; 
Community Broadcasting Co. v. F.C.C., 107 App. D.C. 95, 
274 F(2) 753. 

But more fundamentally the Commission’s holding of 
no jurisdiction is a serious error of law. Section 303(r) 
of the Communications Act of 1934, 47 U.S.C. See. 303 (r), 
directs the Commission to ‘‘preseribe such restrictions and 
conditions, not inconsistent with law, as may be necessary 
to carry out the provisions of this Act.’’ The Commission 
is further directed ‘to provide a fair, efficient, and equit- 
able distribution of radio service to each’? of the com- 
munities in the United States. Communications Act of 
1934, Sections 307(b) and 310(b), 47 U.S.C. Sees. 307(b) 
and 310(b). Pursuant to those directions, the Commission 
has applied its expertise in the public interest to attach 
many and varied conditions on grants of construction 
permits, renewals, and approval of assignment of licenses 
in all of the radio broadcast services, AM, FM, and tele- 
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vision —for example, to prevent loss of service by 
electrical interference (WHEC, Inc., 3 R.R. 232; Broad- 
casters of Burbank, Inc., 17 R.R. 746; Lee Broadcasting, 
Inc., 23 R.R. 309); or to prevent deterioration of service 
by commonly-held interests in two stations in the same 
community (Minnesota Broadcasting Corp., 4 R.R. 1376; 
Atlantic Newspapers, Inc., 7 R.R. 482); or to preserve the 
best choice of service distribution by deferring specifica- 
tion of VHF or UHF channel until the conclusion of rule 
making on deintermixture (Sangamon Valley Television 
Corp., 11 R.R. 814(f)). 


The Commission has always recognized, as it does in 
this very case (R. 715, 718, 483; Tr. 70-71), that a CATV 
system which, like Fortnightly, brings diverse television 
programs to a community, performs a valuable television 
service. CATV Systems and Auailiary Services, 18 R.R. 
1573, 1607, 1608, 1610; T’elevision Translator Stations, 13 
R.B. 1561, 1564; and see Clarksburg Publishing Co. v. 
F.C.C., 96 App. D.C. 211, 225 F(2) 511. Hence, problems 
involving CATV service have never been exempt from the 
application of the Commission’s traditional and most 
familiar function of weighing the gains and losses of 
service resulting from the grant, denial or staying of an 
application or grant within its jurisdiction. See CATV 
Systems and Auailiary Services, 18 R.R, 1573, 1607, 1608- 
1609; R. 484; and ef. Hall v. F.C.C., 99 App. D.C. 86, 237 
F(2) 567; Progress Broadcasting Corp., 24 R.R. 229; 
Wood Broadcasting, Inc., 23 R.R. 965; M & M Broadcasting 
Co., 17 R.R. 1255. In such weighing of gains and losses 
of service, the Commission holds with respect to the 
staying of grants of microwave facilities pending hearing 
on the protests of competing television stations that the 
service to the CATV subscribers made possible by the 
grant of the microwave facilities is the service to be con- 
sidered in resolving the public interest requirement of a 
stay. Montana Microwave, 18 R.R. 819; New England 
Microwave Corp., 21 R.R. 57. So too, in granting micro- 


26 


wave facilities for CATV systems (Carter Mountain 
Transmission Corp. 22 R.R. 193; Collier Electric Co., 
2 R.R. (2) 675, and in granting approval for the sale 
of television stations, for example, this case), the Com- 
mission imposes conditions requiring the carrying of the 
local television station on the cable and its protection 
against program duplication. And the Commission, in 
considering applications within its jurisdiction which in- 
volve CATV service, concerns itself with the number of 
people to be served by a CATV system (Collier Electric 
Co.. 15 R.R. 428a), with whether the CATV subscribers 
ean otherwise receive a network service (Blackhills Video 
Co.. 13 R.R. 1241), with the rates of a CATV system 
(San Juan Non-Profit Television Service Ass'n., 23 R.R. 
365), and with the continuity of contemplated CATV 
service (J. E. Belknap & Associates, 10 R.R. 517).4 
Finally, the Commission conditions a grant of microwave 
facilities to serve CATV systems in two communities on 
the use of such facilities to serve but one of such systems 
where operation of the other system may eliminate a local 
television station. Teleprompter Transmission of Kansas, 
Inc., 25 R.R. 426. 


The Commission’s exercise of jurisdiction with respect 
to CATV service by the conditioning of grants, or denials 
of applications before it, has been reviewed by this Court 
and approved. Carter Mountain Corp. v. F.C.C., 116 App. 
D.C. 93, 321 F(2) 359, cert. den. 375 U.S. 951; ef, Beaumont 
Broadcasting Corp. v. F.C.C., 91 App. D.C. 111, 202 F(2) 
3062 This Court’s decision in Carter Mountain logically 


4A the Commission put it in Belknap and Associates (at p. 518): ‘We 
deem it our duty to see that these users [CATV subscribers] are assured 
of such continuity of service for a reasonable period of time sufficient, at 
least, to guard against an early obsolence of their sets,’’ 


5 The Commission has in all fields of its regulatory activity imposed con- 
ditions in the authorizations it grants to protect other licensees, other users 
of frequencies and the general public.’’ See statement of the Commission’s 
Presiding Examiner in Collier Electric Co., 23 R.R. 1015, 1021, 


’ 


27 


controls this case; for if the Commission can grant an 
application upon condition of carrying a local station on a 
cable system, surely it can in the public interest refine that 
condition so as to avoid an unnecessary loss and degrada- 
tion of television service for subscribers to the cable 
system, 


The Commission in granting approval of the sale over- 
looked or ignored Mrs. <Aaron’s informal objection 
(R. 393), the informal objections of other Clarksburg 
subscribers (R. 394), the petition from 128 Clarksburg sub- 
seribers (R. 468), and the informal objection of appellant, 
the Citizens Committee (R. 748). All of these were directed 
to the Commission’s protection against the dropping of 
two metropolitan stations from the Clarksburg cable. In 
its denial of our petition for reconsideration which again 
sought the same protection, the Commission ‘‘however 
unwittingly . . . seems to have assumed the defense of 
its grant, rather than the public interest as its primary 
role in the proceedings.’ See Clarksburg Publishing Co. 


v. F.C.C., 96 App. D.C. 211, 215, 225 F(2) 511, 515. Plainly, 
the Commission’s grant should be reversed and the case 
remanded for evidentiary hearing and decision on the 
question of whether the public interest requires the carry- 
ing of five metropolitan stations on the Clarksburg cable 
even if WBOY or the Weston station, or both, are also 
carried. 


Il. IN REFUSING TO HOLD AN EVIDENTIARY HEARING ON 
WHETHER WBOY SHOULD BE PROTECTED BY BEING 
CARRIED ON THE CLARKSBURG CABLE, THE COMMISSION 
ARBITRARILY DECIDED A BASIC ISSUE OF FACT WITH- 
OUT HEARING, ON EVIDENCE OUTSIDE THE RECORD, AND 
CONTRARY TO THE EVIDENCE OF RECORD. 


The appellants alleged that the Clarksburg subscribers 
get WBOY from off the air without difficulty, and sought 
a hearing to determine that fact (R. 505, 507), since WBOY 
would not need the protection of being carried on the 
Clarksburg cable if the cable subscribers freely get that 
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station from the air. As parties before the Commission, 
none of the intervenors denied appellants’ allegation of the 
fact. Indeed, Fortnightly admitted that WBOY gets 
‘satisfactory coverage’? from the air in Clarksburg 
(Tr. 29), and specifically that Clarksburg cable sub- 
seribers get WBOY from the air ‘‘in good quality’? with- 
out use of a switch or other mechanical device (Tr. 33). 
With the record in that state, the Commission refused 
the hearing demanded by appellants because in the ex 
parte ‘‘experience’? of the Commission ‘‘off-the-air 
reception on a set hooked to a cable system can be achieved 
only through the use of a switching device”’ (R. 717). 
Thus the Commission settled a basic issue of fact without 
hearing, relied upon evidence (‘‘experience’’) outside 
the record without affording appellants the opportunity 
to mect it, and ignored the factual admissions of record 
before it, all in contravention of this Court’s decisions 
and its own." The Commission should be reversed and the 
case remanded for hearing and consideration whether the 
public interest requires WBOY to be on or off the Clarks- 
burg cable system. 


II. THE COMMISSION ARBITRARILY AND ERRONEOUSLY 
REFUSED TO HOLD A HEARING FOR ASCERTAINMENT OF 
WHETHER WJPB IS A STATION LOCAL TO CLARKSBURG 
FOR PURPOSES OF PROTECTION AGAINST THE IMPACT 
OF THE CLARKSBURG CABLE SYSTEM. 


The Commission granted approval of the sale upon the 
representation that Fortnightly would carry W.JPB on its 
Clarksburg cable system, and explicitly required Fort- 
nightly to protect WJPB against duplication of its 
programs by other stations carried on that system (R. 475, 


6 Wometco Enterprises, Inc. v. F.C.C., 114 App. D. C. 261, 314 F(2) 266; 
Phileo Corp. Vv. F.C.C., 110 App. D. C. 387,293 F(2) 864; Hecksher Vv. F.C.C., 
102 App. D. C. 350, 253 F(2) 872: Clarksburg Publishing Co, v. F.C.C., 96 
App. D.C. 211, 225 F(2) 511; Federal Broadcasting System, Ine, v. F.C.C., 
97 App. D, C, 293, 231 F(2) 246; L, B. Wilson, Inc. Vv. Federal Communica- 
tions Com'n, 83 App. D. C. 176, 170 F(2) 793; WHEC, Inc., 14 RR. 182¢5 
Kansax City Broadeasting Co., 5 R.R. 1057; see Commission v. Sanders Radio 
Station, 309 U.S. 470, 478, 
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477). Appellants did not question, and they do not now 
question the power of the Commission to impose reasonable 
conditions affecting the Clarksburg cable system in pro- 
tection of a station local to Clarksburg. However, since 
WJPB transmits a poor signal in Clarksburg and does not 
transmit in color (See Point 1V, infra) such protection of 
this Weston station as a station local to Clarksburg means 
a substantial degradation of the television service afforded 
to Clarksburg subscribers. Appellants alleged that 
WIPB, Weston, is not local to Clarksburg and demanded 
a hearing for resolution of that fact, and what the public 
interest might require in protection or against protection 
of the Weston station in Clarksburg (R. 499, 502; 507). 
At the same time, the Commission had before it the factual 
allegations of Rust Craft (R. 335), not denied by WJPB, 
that WJPB, assigned to Weston, has maintained studios 
in Weston and Fairmont, but not in Clarksburg. 


In refusing the hearing demanded, the Commission 


reasoned (R. 717), so far as is material here, that 
(1) Clarksburg, twenty miles from Weston, is within 
WJPB’s service area—which may or may not be true 
(see R. 286); (2) WJPB’s advertising revenue depends 
on reception of its programming in its entire service area 
—upon which there was no evidence; (3) ‘‘loss of ad- 
vertiser revenue’? from Clarksburg ‘‘might be so sub- 
stantial as to require curtailment of its local programming”’ 
for Clarksburg—as to which there was no evidence of 
WJPB’s advertising revenue from Clarksburg, or how 
much might be lost if WJPB were not protected in 
Clarksburg, or how much local programming WJPB 
provides for Clarksburg where it has no studio, or whether 
any local programming for Clarksburg would have to be 
curtailed; (4) the petition for reconsideration gives no 
indication that WJPB’s local programming for Clarks- 
burg would not be adversely affected, if WJPB were not 
protected in Clarksburg; ergo (5) the petition for recon- 
sideration raises no question of fact requiring a hearing. 
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But appellants were not required to plead evidence; and 
their allegation that WJPB is not local to Clarksburg 
amply subsumes all of the issues of fact pertinent to the 
hypotheses and assumptions used by the Commission in 
denying hearing. In these cireumstances of an_all- 
encompassing allegation of material fact, the Commission 
was required to afford appellants a hearing. Philco Corp. 
v. F.C.C., 110 App. D.C. 387, 293 F(2) 864; and compare 
Mesa Microwave, Inc., 25 R.R. 418, 414 (A. television 
station serving Clarksville petitions to deny a grant of 
microwave facilities for a cable system in Clarksville. The 
Commission refuses because the television station ‘‘does 
not allege that it derives revenue from the service it 
provides to Clarksville.’? And, for the same reason, the 
Commission denies protection in Clarksville against 
duplication of the television station’s programs, 25 R.R. 
414A): Antennavision Service Co., Inc., 20 RR. 172 
(Television station located in Winterhaven but serving 
Yuma protests grant of microwave facilities for a Yuma 
cable system. Commission orders hearing to determine 
whether the grant of the microwave facilities would injure 
the public in Yuma). 


Finally, in the hearing which the Commission must hold, 
as we urge, it can inform itself sufficiently to make a 
rational determination on an issue it has never considered, 
namely, whether the publie interest, which may in some 
circumstances require the sacrifice of cable subscribers’ 
television service to protect one local station, requires 
an additional sacrifice of such television service to protect 
a second local station. The Commission has heretofore 
evolved its policy of local station protection in cases in- 
volving but one local station. But here the Commission 
has sacrificed much of the television service of the Clarks- 
burg subscribers to protect two stations —WBOY, 
indubitably local to Clarksburg, and WJPB, assumed by 
the Commission to be local to Clarksburg. 
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Iv. THE COMMISSION ERRONEOUSLY AND ARBITRARILY RE- 
FUSED TO HOLD A HEARING ON WHETHER, FOR PURPOSES 
OF PROTECTION AGAINST PROGRAM DUPLICATION, PRO- 
GRAMS IN BLACK AND WHITE SHOULD BE CONSIDERED 
THE SAME AS PROGRAMS IN COLOR. 

The Commission conditioned its approval of the sale on 
Fortnightly’s protection of WJPB from program duplica- 
tion on Fortnightly’s cable system. WJPB, an ABC 
affiliate, does not transmit in color. WTRF, Wheeling, 
still carried on the Clarksburg cable system, is also an 
ABC affiliate, and it does transmit in color. If black and 
white programs and color programs are to be considered 
identical, the Clarksburg subscribers will get WJPB’s 
black and white ABC network programs instead of 
WTRF’s same programs in color. In this connection 
appellants made allegations of fact as follows (R. 501): 


. . . Many Clarksburg resident-subseribers of the 
Cable Co. relying upon the availability of color 
programs from WTRF-TV and WTAE-TV, paid sub- 
stantial sums for sets equipped for color programs. 
Color TV has been developed with the encouragement 
of the Commission in the thought that the additional 
expense to the set owner is justified by the cultural and 
asthetic benefits of color programs. But the protection 
in Clarksburg of the Weston station means_ the 
practically complete loss to the Clarksburg people of 
ABC’s color programs. They will get Weston’s ABC 
programs only in black and white. 


Appellants demanded a hearing for the purpose of the 
Commission’s informing itself and deciding whether 
WJPB’s black and white programs should be treated as 
equivalent to color programs for purposes of protection 
against duplicaticn (R. 502). The Commission has not, 
at least in any published decision, heretofore considered 
the color-black and white aspect of protection against 
program duplication. Here the Commission in refusing 
to afford appellants a hearing merely notes (R. 718) that 
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at least until August 1, 1964, WJPB will not object to 
duplication by color programs, and concludes that the 
injury to the Clarksburg subscribers is ‘‘minimal’’ because 
the Commission estimates that less than ten per cent of 
the Fairmont subscribers have color sets, and because 
Broadeasting Magazine reports a survey showing only 
three per cent of all homes in the United States as having 
color sets. So the Commission abdicated its function of 
deciding upon duplication protection or not as the public 
interest, and not the litigating largesse of WJPB, requires. 
And the Commission decided without hearing appellants’ 
factual allegation of many color sets in Clarksburg in 
reliance upon the color transmissions of the metropolitan 
stations. It did so upon irrelevant and ex parte evidence 
not contained in the record. Once again the Commission’s 
action is contrary to the holdings of this Court’s decisions 
and its own. Sce the cases cited at p. 28, fn. 6. 


Before passing from the points coneerned with the 
degradation and deprivation of service for the Clarksburg 


subseribers, we should put all of these points, I through 
IV, in proper perspective. The Clarksburg subscribers 
and the people of Clarksburg are largely one and the same. 
‘As the intervenor, Rust Craft, stated, when the Clarks- 
burg cable system had one thousand fewer subscribers than 
it has now (R. 475), 76 per cent of the homes in Clarksburg 
were subscribers to the eable system. CATV Systems and 
Auxiliary Services, 18 R.R. 1573, Appendix C, Table IT, 
fn. 18. The Commission has in part based its protection 
of a local station from elimination by cable system com- 
petition on the consideration of no television service for 
rural people, not reachable by the cable system, if the local 
station goes off the air. The Commission by reason of its 
refusal to hold a hearing as demanded by appellants has 
yet to inform itself on how many, if any, such rural people 
there are in the Clarksburg area. 
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V. THE COMMISSION ARBITRARILY DENIED A HEARING TO 
DETERMINE ISSUES OF FORTNIGHTLY’S CHARACTER 
FITNESS TO CONTROL THE OPERATION OF WBOY. 


Fortnightly, in its application for approval of the sale, 
made a statement ‘‘to assure complete disclosure ... of all 
information concerning’’ conduct ‘‘violative of . .. anti- 
trust laws.’? For the convenience of the Court, the state- 
ment is set forth in full at pp. 6-8, supra. Fortnightly 
acquired the Schwager-Wood Corporation, an electrical 
concern, in March 1959, and thereafter operated it as a 
division of Fortnightly for over two years until August 2, 
1961. Criminal proceedings, of some unstated nature, were 
brought against the Schwager-Wood Corporation and also 
its former officers who also headed the Schwager-Wood 
Division of Fortnightly. Fortnightly’s statement implies 
but does not state that no one in the Fortnightly organiza- 
tion knew of any Schwager-Wood violations of the anti- 
trust laws until notice of a grand jury investigation in 
February 1960. It is implied but not stated that violations 


of the anti-trust laws were carried on by Fortnightly’s 
Division. Fortnightly’s counsel cooperated in the criminal 
proceedings with counsel for the former owners. What the 
cooperation was is not stated. The criminal proceedings 
ended; but whether with conviction or acquittal, and of 
whom is not stated. 


Because of those omissions in Fortnightly’s statement, 
appellants alleged the Fortnightly ‘‘candid statement’’ to 
be devoid of candour, and demanded a hearing on the 
Schwager-Wood matter to determine whether (1) in view 
of Fortnightly’s apparent lack of candour on an important 
matter, it has the character qualifications to be a licensee; 
(2) whether Fortnightly which, at a minimum, did not 
detect anti-trust violations carried on in its own Division, 
could rationally be believed in its representation of provid- 
ing ‘‘aggressive management’’ for WBOY despite its com- 
mon control of WBOY and the Clarksburg and Fairmont 
cable systems; and (3) whether, in the light of all of the 
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cireumstances, Fortnightly’s disclaimer of personal par- 
ticipation in anti-trust violations could be reasonably 
eredited (R. 510-512). 


The Commission refused the hearing, mainly on its find- 
ings of Fortnightly’s statement on Schwager-Wood to be 
‘¢forthright,’? and appellants’ charge of lack of eandour to 
be ‘completely unfounded”’ (R. 719). But the evidence, i.e. 
the statement, itself, does not support those findings. It 
needs only to be read by judges not concerned with the de- 
fonse of a prior action. So the Commission must be 
reversed for lack of evidence in support of its basic findings 
and the case remanded for hearing on the Schwager-Wood 
matter, Plains Radio Broadcasting Co. v. F.C.C., 85 App. 
D.C. 48, 175 F(2) 359. 


VI. THE COMMISSION’S FINDING, WITHOUT HEARING, OF A 
PUBLIC INTEREST IN COMMON OWNERSHIP OF WBOY AND 
THE CLARKSBURG CABLE SYSTEM IS ERRONEOUS IN 
LAW AND NOT SUPPORTED BY THE EVIDENCE. 

Disapproval of the sale of WBOY to Fortnightly would 
involve no loss of service to anyone. Approval of such sale 
means. as we have shown, certain and serious loss of serv- 
ice for most of the people of Clarksburg, and no sure gain 
of service for anyone. Particularly in these circumstances, 
approval of the sale of WBOY to Fortnightly requires an 
affirmative and ‘‘considered finding that the grant will serve 
the public interest’’; for ‘‘unless the Commission is prop- 
erly assured that its action will serve the public interest, 
it should not make any grant.’’ Clarksburg Publishing Co. 
vy. F.C.C., 96 App. D.C. 211, 222, 225 F(2) 511, 522; Com- 

munications Act of 1934, Sec. 310(b), 47 U.S.C. See. 310(b). 


A majority of the Commission, with Chairman Henry 
and Commissioner Loevinger dissenting in a vigorous and 
well reasoned opinion (R. 478-482), found the common 
ownership of WBOY and the Clarksburg cable system to 
be in the public interest because of three facts. First, such 
common ownership enables the settlement of private litiga- 
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tion between Rust Craft and Fortnightly (R. 476, and see 
pp. 3-4). The settlement of private litigation is hardly the 
Commission’s function, and, surely, this consideration is 
insignificant in respect to the public interest. Cf. J. B. 
Wathen, III, 15 R.R. 837, where the Commission readily 
recognized that a resolution of differences between pro- 
testant and applicant resolves nothing as to the public in- 
terest. Second, the Commission relies on the proposed in- 
vestment of Fortnightly in WBOY because (R. 476) ‘‘it 
would seem that its best interests would be served by 
operating both the CATV system and the station at a profit, 
rather than by neglecting the station and losing both its 
investment and the prospect of a return on that invest- 
ment.?? Tf that be a consideration which supports the 
Commission’s finding of public interest in the common 
ownership proposed, then the purpose of the Communica- 
tions Act of 1934 to have free competition in the broad- 
casting field (Commission v. Sanders Radio Station, 309 
U.S. 470, 474, 475) and the Commission’s duopoly rules 
against service overlap of commonly-owned stations (F.C.C. 
Rules, See. 73.636, 73.35, and 73.240) are both easily 
thwarted: for all cases of common-ownership involve two 
investments and ‘it would seem that the [common owner’s] 
best interests would be served by operating both ... ata 
profit.” Cf. Evansville, 3 R.R. 136, 140, where the Com- 
mission readily recognized the invalidity of an argument 
of substantial savings from common owership of two 
stations in the same city, because ‘‘carried to its ultimate 
conelusion [it] would mean that it would be in the public 
interest to license all stations in a given city, irrespective 
of their number, to the same group.’’ Third, and last, the 
Commission places relianee (R. 476) on Fortnightly’s rep- 
resentation that ‘‘it will aggressively promote the station, 
will strive to improve its program service, and will cer- 
tainly not suppress programming in order to make its 
cable service more attractive’’ (underscoring is in original). 
However, the Commission’s finding of the public interest 
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must be supported by facts not promises (Butterfield 
Theatres, Inc. v. F.C.C., 99 App. D.C. 71, 237 F(2) 552); 
and Fortnightly’s promises of ‘‘aggressive’’? management 
in promotion of WBOY, even if well-intentioned, are par- 
ticularly worthless in coming from a management that only 
recently was unaware of criminal anti-trust activities car- 
ried on within its own organization (See Point V). Cf. 
Macon Television Co., 8 R.R. 703." 


Such is the lack of any support for the Commission’s 
finding without hearing of a public interest in Fortnightly’s 
common ownership of WBOY and the Clarksburg cable 
system. There is much against the Commission’s finding 
of public interest in such common ownership. In the recent 
tightening of the Commission’s rules against service over- 
lap of commonly-owned stations, the Commission sought 
“to promote maximum diversification of program and serv- 
ice viewpoints and to prevent undue concentration of 
economic power contrary to the public interest”’ so as to 
achieve the underlying First Amendment purpose of the 
‘*widest possible dissemination of information from diverse 
and antagonistic sourees.’? See the Commission’s Report, 
1964, on Multiple Ownership Rules, 2 R.R. (2) 1588, 1591. 
And, in effectuation of those important aims, the Commis- 
sion has consistently taken the position that any degree of 
cross-ownership or overlapping interests between licensees 
of the same class in the same city is undesirable. See 


7In Macon Television Co., the Commission thought that the application of 
two independently owned radio stations in Macon, Georgia, for a television 
station in Macon to be jointly owned should be set for hearing on the common 
ownership problems thus raised. The Commission’s reasoning then is, mutatis 
mutandi, applicable now (8 R.R, at 704): 


The successful operation of a television station owned by the licensees 
of two AM stations requires a close and harmonious relationship between 
the two AM licensces, We are unable to determine now that such a 
relationship would not be inimical in a significant degree to the normally 
expected urms-length competition in the operation of the two AM sta- 
tions ... The economics and psychology of such a joint venture militate 
against the separate and independent operation of the two AM stations. 
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El-Cor Television, Inc., 8 R.R. 706, 707. But here the 
Commission’s approval of common ownership unbalances 
the competitive situation by eliminating competition be- 
tween WBOY and the cable system. Cf. Louisville Times 
Company, 5 F.C.C. 554, in which case the Commission 
denicd a local station to an applicant whose clear channel 
station competed for audience attention in the local com- 
munity with a regional station because a grant ‘“‘would 
unbalance this competitive station by providing an outlet 
for local programs and commercial advertising.”’ 


But even worse, the Commission finds the public interest 
to be served by permitting one person, Fortnightly, to 
control all of the facilities, WBOY and the cable system, 
upon which the public in Clarksburg must depend for 
practically all of the television service available to that 
community. 


In these circumstances of no facts or considerations to 
support, and many facts and considerations against, the 
public interest in common owership of WBOY and the 
cable system, the Commission’s approval of the sale with- 
out hearing was arbitrary. The arbitrariness of that ap- 
proval without hearing is emphasized by the Commission’s 
own action, just a month after such approval, ordering a 
full-scale inquiry into the whole problem of common owner- 
ship of a CATV and television station in the same com- 
munity. In the Matter of Acquisition of Community 
Antenna Television Systems by Television Broadcast 
Licensees, Notice of Inquiry, Pike and Fischer, Radio 
Regulation, Current Digest, Vol. 2, p. 53.609. 


The Commission must hold a hearing in any event. 
Since the Commission has not yet heard evidence on ‘‘the 
size, extent, and location of areas served, the number of 
people served, and the extent of other competitive service 
to the areas in question,’’ it cannot, as yet, rationally con- 
clude that its decision would not result ‘‘in an unlawful 
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concentration of control ... of the media for mass com- 
munications’ in the Clarksburg area, all in violation of the 
Commission’s multiple ownership Rule 73.636(a)(2). See 
Clarksburg Publishing Co. v. F.C.C., 96 App. D.C. 211, 
219, 225 F(2) 511, 519. Clarksburg Publishing Co. re- 
quired the holding of a hearing to determine whether a 
community receiving a television station’s signals on a 
cable system is part of the station’s service within the 
meaning of the multiple ownership rule. Here, a fortiori, 
a hearing is needed to determine whether Fortnightly’s 
own television service to Clarksburg, by way of its cable 
system, is ‘‘service’’ within the Rule. 


VIL THE COMMISSION ARBITRARILY REFUSED TO HOLD A 
HEARING FOR DETERMINATION OF WHETHER FORT- 
NIGHTLY’S COMMON OWNESHIP OF WBOY AND THE 
CLARKSBURG CABLE SYSTEM WOULD VIOLATE THE 
ANTITRUST LAWS. 


The antitrust laws of the United States prohibit the 
assignment and acquisition of assets sanctioned by the 
Commission’s decision, if the effect, ‘‘in any line of com- 
merce in any section of the country’’ is ‘‘substantially to 
lesson competition.’? Section 7 of the Clayton Act, 15 
U.S.C. See. 18. Fortnightly and the Clarksburg station 
are almost certainly in the same line of commerce in Clarks- 
burg. The Clarksburg station conveys TV programs and 
advertising by air; and Fortnightly conveys TV programs 
and advertising from the air and through cables. They 
largely compete in the same area, i.e. Clarksburg, and the 
lessening of competition in that area by their coming under 
common ownership and control is obvious and substantial. 
Under the recent decisions of the Supreme Court in the 
Philadelphia Bank Merger case and in Brown Shoe, Clarks- 
burg, in and of itself, may well be ‘‘the section of the 
country’? in which the lessening of competition must be 
evaluated for the purpose of determining whether the 
F.C.C.’s decision sponsors a violation of the Clayton Act. 
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See United States v. Philadelphia National Bank, 374 U.S. 
321; and Brown Shoe Co. v. United States, 370 U.S. 294. 


The combination of Fortnightly and the Clarksburg 
station approved by the Commission’s decision may also 
constitute a violation of Section 1 of the Sherman Act, 
18 U.S.C. Sec. 1, directed against restraint of trade, and 
Section 2 of the same Act, 18 U.S.C. See. 2, directed against 
attempts to monopolize ‘‘any part”’ of interstate commerce. 


Appellants, practically in haec verba, alleged the fore- 
going facts and pertinent anti-trust laws in their petition 
for reconsideration. Hearing was demanded to determine 
the anti-trust questions raised by the combination of WBOY 
and cable system. We suggested an invitation to the De- 
partment of Justice for its views, assistance and partici- 
pation at the hearing. (R. 514-515). 


In denying our petition for reconsideration, the Commis- 
sion ignored the whole of the problem as to its sponsoring 
of a Clayton Act violation (R. 710-722), The Sherman 
Act problem of restraint of trade was disposed of in four 
lines of ex parte findings (R. 720): 


... Nor will the common ownership of WBOY-TV 
and the cable systems unduly restrain competition 
since competition for advertiser support and the view- 
ing public will continue to exist with WJPB-TV and 
the other mass communications media in the area. 


Just how much WJPB competes in Clarksburg remains a 
nice question, determinable only after hearing. See R. pp. 
8,11, 17,19. And, apart from the existence of Clarksburg 
Publishing’s newspapers, the Commission had no evidence 
at all as to ‘‘the other mass communications media in the 
area’? on which it relied. Hearing should have been 
ordered. 
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CONCLUSION 


For all of the foregoing reasons, the Commission’s 
orders of March 13, 1964, and June 16, 1964, should be 
reversed and the case remanded with directions that a 
hearing be promptly: held on the allegations made by 
appellants in their petition for reconsideration. 


Respectfully submitted, 


Benepicr P. Corroxe, 
JosepH A. FANELLI, 
CorTronE AND FANELLI, 
1001 Connecticut Avenue, N.W., 
Washington 36, D. C., 
Attorneys for Appellants. 
October 1964 
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STATEMENT OF QUESTIONS PRESENTED 


The parties have not stipulated to the questions which are 
presented by this appeal. The appellee believes the Following questions 
are presented: 

1. Whether the holding of an evidentiary hearing was com- 
mitted solely to the discretion of the Commission where the Commission 
had approved the assignment of the license of a local celeviston sta- 
tion to the owners of a CATV system in the same community, and parties 
objecting to the assignment objected for the first time by filing a 
petition for reconsideration? | 

2. Whether the Commission abused its discretion in concluding 
that no evidentiary hearing should be held on allegations that the 


CATV subscribers would be adversely affected by a condition attached 


to the grant prohibiting the CATV from simultaneously duplicating the 
| 


programs of local television stations and by the Commission's approval 
of the placement of the two local television stations eaene CATV system? 
3, Whether the Commission abused its discretion in concluding 
that no evidentiary hearing should be held on the question of whether 
the common ownership of the local television station and ithe CATV was 
desirable, and whether it violated the Commission's multiple ownership 


rules or the antitrust laws? 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,738 


CITIZENS TV PROTEST COMMITTEE 
and 
CLARKSBURG PUBLISHING COMPANY, 
Appellants 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


RUST CRAFT BROADCASTING COMPANY, 
NORTHERN WEST VIRGINIA TELEVISION 
BROADCASTING COMPANY, 
WJIPB-TV, INC.. 
Intervenors. 


ON APPEAL FROM ORDERS OF THE FEDERAL 
COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


—_— 


COUNTERSTATEMENT OF THE CASE 


ee 


This is an appeal filed pursuant to Section 402 (b) of the 


Communications Act of 1934, as amended, 47 U.S.C. 402 (b) , froma 
Memorandum Opinion and Order (R. 710-722) of the Federal; Communi- 
cations Commission, released June 16, 1964. This decision reaffirmed 


the Commission's earlier grant (R. 474-482) of an application to 


assign the license of WBOY-TV in Clarksburg, West Virginia, from 
| 


Rust Craft Broadcasting Company (Rust Craft) to Northern West 
Virginia Television Broadcasting Company (a wholly owned subsidiary 
of fortnightly Corporation, and hereinafter referred to as 
“Portnightly”) and denied a petition for reconsideration (R. 495-517) 
of this action which had been tiled jointly by the appellants Citizens 
TV Protest Committee (Citizens Committee) and the Clarksburg Publish- 
ing Company (Publishing Company). A petition for reconsideration 

(R. 520-540) which was filed by ten subscribers to the Fairmont, 

West Virginia community antenna television system was also denied. 

It is believed that a supplementary statement of the background of 
the case and the proceedings before the Commission will be helpful 

to the Court. 


Background. 

Fairmont, Clarksburg, and Weston are relatively small 
ha eaeeace in the northern part of West Virginia. Fairmont is 
the northernmost of the three; Weston is approximately 35 miles 
to the south: and Clarksburg lies midway between. The three cities 
are served by two local television stations: WBOY-TV, operating 


on Channel 12 at Clarksburg, and WJPB-TV, assigned to Weston and 


operating on Channel 5. In addition, both Clarksburg and Weston 


oe 
i/ According to 1960 U.S. Census figures, the population of Fair- 
mont and Clarksburg is, in each case, approximately 28,000. The 
population of Weston is approximately 9,000. 


Bs 
ae 
are served by community antenna television systems (CATVs) , which 
| 
are operated by subsidiaries of Fortnightly. The Clarksburg system 


has approximately 9200 subscribers and the Fairmont system approxi- 
| 
mately 5500 subscribers. Each CATV system is presently capable of 


carrying five channels, and each commenced operation in 1953 
| 


(R. 474-475). 


Originally, the CATV systems offered the three Pittsburgh 


television siations, KDKA-TV, WTAE, and WIIC plus WIRE-TV, Wheeling, 
West Virginia, and WSTV-TV, Steubenville, West Virginia.; WBOY-TV 


has operated on Channel 12 in Clarksburg since November , 1957, and 


WJPB-TV has been operating from Weston on Channel 5 since January , 
1960. Until recently, neither station was available on ithe CATV 
systems in Clarksburg or Fairmont. | 

Prior to the filing of the assignment application herein, 
Fortnightly and Rust Craft were involved in extended litigation 
over the failure of Fortnightly to place WBOY-TV on its CATV 
systems. On June 30, 1961, a complaint was filed in the United 
States District Court for the Northern District of West Virginia 
alleging inter alia that Fortnightly by its operation of the 


Faivmont and Clarksburg CATV systems was unfairly competing with 

| 
WBOY-TV, was unlawfully interfering with contractual rights of 
2/ A community antenna television system “consists of a receiving 
antenna Located on a high elevation so as to receive signals to 
best advantage, and wire lines whereby the signals received are 
transmitted to the receiving sets of the subscribers in| the community. 
together with necessary amplifying equipment and sometimes equipment 
to ‘convert’ the signal from the channel on which it is! received 
to another channel at which it appears on the subscriber's set.” 
CATV and TV Repeater Services, 26 F.C.C. 403, 407. 


celts 

WBOY-TV, and was thwarting the Commission's national television 
policy. It claimed damages of one million dollars (R. 230-255). 
WBOY-TV also requested the Commission to take action against 
Fortnightly and in 1962, appealed to this Court from the denial of 
its requests by the Commission. Rust Craft Broadcasting Company 
v. Federal Communications Commission and the United States, Case 
Nos. 17,038 and 17,264 (R. 200-201). In December, 1962, as a 
result of the litigation instituted by WBOY-TV, that station was 
placed on the CATV system in Clarksburg (R. 475). 

The Application To Assign WBOY-TIV_To Fortnightly. 

On March 21, 1963, an application was tendered with the 
Commission seeking approval of the assignment of the license of 
WBOY-TV from Rust Craft to Fortnightly (R. 1-191). Fortnightly 
agreed to pay $825.000 for the television station (R. 476) and 
both parties agreed that upon approval of the assignment by the 
Commission steps would be taken to dismiss the litigation which 
had been instituted in this Court and in the Federal District 
Court in West Virginia (R. 35-36). 

On March 25, 26, 27, 28, 1963, WBOY-TV broadcast over 


WBOY-TV a special announcement pursuant to Section 311(a) of the 


Communications Act of 1934, as amended, 47 U.S.C. 311(a),of the 


filing of the application with the Commission. (R. 192-193). 
On April 3, 1963, the Commission gave official notice that the 


application had been accepted for filing (R. 210). 


Spine 


WJPB-TV, Inc., licensee of WJPB-TV in Weston, West Virginia 
filed a petition to deny the assignment application on May 3, 1963 
(R. 195-278). WJPB-TV alleged, inter alia, that approval of the 
assignment of WBOY-TV to Fortnightly was not in the public interest 
because WJPB-TV would be placed in an untenable competitive position. 
It noted that it was not carried on Fortnightly's CATV systems and 
that WBOY-TV would probably be placed on both systems artes approval 
of the assignment (R. 219-228). Subsequently, on Angaae 215 1963, 
WIPB-TV filed an agreement with the Commission whereby Fortnightly 


agreed to place WJPB-TV on both its Clarksburg and Fairmont CATV 


| 
systems (R. 395-404). WJPB-TV also stated that it now supported 


a grant of the assignment application and requested that its petition 
to deny be dismissed. As later amended (R. 450-461), the agreement 
provided that Fortnightly's obligation to carry WJPB-TV''s signal 

| 


was in no way dependent upon grant of the pending WBOY-TV assignment 
| 


application. 


In an amendment to the assignment application filed on 


October 16, 1963, Fortnightly described the policy it would follow 
if it were permitted to obtain the license for WBOY-TV (R. 405-407). 
Fortnightly stated that WBOY-TV would continue to be carried on the 
Clarksburg CATV and, if the assignment were approved, it would place 
WBOY-TV on the Fairmont CATV system. It also stated (Ri 406): 

"Fortnightly Corporation, the parent company of 

Northern West Virginia Television Broadcasting 

Company, gives assurance that the programming 


of television station WBOY-TV, if the assignment 
application is granted, will be aggressively 
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promoted to the best interest of that station 

and the public interest wholly independently 

,of any impact on the community antenna operation. 
The local management of the station will be 
required to'promote the operation of the station 
in the public interest as if there were no 
relationship between the ownership of the station 
and the community antenna. Every reasonable effort 
will be made consistent with the economics of the 
market to secure top grade programs for station 
WBOY-TV. Under no circumstances will WBOY-TV 

pe denied full opportunities to broadcast any 
program or programs available to them in order 

to enhance the community antenna operation. 

In short, it shall be the policy of Fortnightly 
not to seek or permit the enhancement of the 
position of the community antenna at the expense 
of the station through restriction on the pro- 
gramming of the station. Provision of an adequate 
budget for the acquisition and development of 
quality programming for this station will also 

be a fundamental part of management programming 
and fiscal policy.” 


On November 19, 1963, the Commission decided that there 
should be further exploration of the policy questions inherent in 
the common ownership situation posed by the assignment application 
and ordered an en banc oral argument on the following question 
(R. 408-409): 

"Whether, and if so under what conditions, the 

public interest would be served by permitting 

Common ownership of the CATV and the only tele- 

vision station in Clarksburg, West Virginia, 


which station has demonstrated its economic 
capacity for independent operation.” 


The Commission directed representatives of Rust Craft, Fortnightly, 


WJPB-TV. and the Commission's Broadcast Bureau to appear and to 


participate in the oral argument 


Pt ae 

On January 8, 1964, legal memoranda dupporting|< grant 
of the application were filed by Rust Craft (R. uis-426), and by 
Fortnightly (R. u28-U48) . WJPB-IV also reiterated at this time 
its support of the application (R. 450-451). These hens the 
only parties which had thus far declared their ineeneey tn the 
proceeding. Oral argument on behalf of these parties anid on 
behalf of the Commission’s Broadcast Bureau was presentéd Janu- 
ary 9, 1964 (Tr. 1-73). 
The Commission's Decision Granting The Application. 

On March 13, 1964, the Commission rekased a Memorandum 
Opinion and Order (R. 474-482) granting the assignment application 
and granting WJPB-TV's request that its petition aginst the appli- 


cation be dismissed. The Commission concluded that although it 


ordinarily preferred to have the ownership of a CATV and the 


local station in separate hands it felt that, on balance, the 


common ownership situation here was consistent with the! public 


| 
interest. The Commission stated that the major concern in these 


situations ‘is whether a CATV owner may place that part! of his 
operation first, and may therefore subordinate the welfare of the 


television station to the interests of a more lucrative cable 
| 


operation” (R. 476). However, on the facts of this case, the 

Commission found no reason to doubt Fortnightly's representations 
| 

that it would aggressively promote the television station and 


strive to improve its service. The opinion noted that Fortnightly 
i 


was paying $825,000 for WBOY-TV, an investment hardly compatible 


cles 

with an intent to neglect the station, and that, moreover, the 

manner in which WBOY-TV was operated could be examined closely 

at renewal time to make sure that Fortnightly was complying with 

its representations. In addition, the Commission noted that in 

Yuma, Arizona and Helena, Montana the common ownership of the 

local television stations by the local CATV systems had not 

resulted in complaints that the local television stations were 

presenting “a degraded program service or have been in any way 

subordinated to the interests of the CATV systems there” (R. 476). 
The Gommission noted that approval of the assignment 

would result in settlement of the litigation between Fortnightly 

and Rust Craft and that henceforth substantial efforts would not 

have to be expended "to ends which do not directly serve the 

public” iR. 476) The Commission further concluded that the appro- 

val of the assignment, together with the effectuation of the private 

agreement between WIJPB-TV and Fortnightly, would improve the chances 

for survival of WJPB-TV and would improve the competitive situation 

between WBOY-TV and WJPB-TV with both stations being carried on 

the Clarksburg and Fairmont CATV systems (R. 476, 715-716) 


Furthermore. to assure those who do not subscribe to the CATV of 


the availability of signals from WBOY-TV and WJPB-TV, the Commis- 


sion imposed one condition tpon approval of the assignment 
designed to aid the economic viability of these stations. It 
stipulated that Fortnightly must not simultaneously duplicate 


any programs on the CATV systems at Fairmont and Clarksburg 
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which are being broadcast by WBOY-TV and WJPB-TV. These pro- 


grams will be available to the CATV subscribers on the channels 
of the system carrying WBOY-TV and WJPB-TV but will not be 
simultaneously shown on other channels carrying the programs 
of distant metropolitan stations (R. 477). 

The Joint Petition For Reconsideration. 

The appellants formally entered this puoddaaing for the 
first time when they filed a joint petition for reconsideration 
on April 13, 1964 (R. 495-517). The Citizens Committee ie a 
group of subscribers to Fortnightly's CATV system in Clankebueg: 
The Publishing Company is the publisher of morning and evening 
newspapers in Clarksburg. The subscribers and the publisher each 
claimed injury resulting from the WBOY-TV assignment -- the sub- 
scribers because the quality and extent of service proviiied by 
the Clarksburg CATv would allegedly be impaired, the publisher 
by reason of increased competition to be received from Fortnightly. 

Specifically, it was urged that Commission approval of 
the agreements whereby WBOY-TV and WJPB-TV would be placed on the 
Clarksburg CATV and the imposition of the simultaneous non- 
duplication provision by the Commission would deprive the CATV 
subscribers of preferred programming and color broadcasts from 
two distant metropolitan stations which had been replaced by the 
local stations. They argued that the grant -".uld be set aside 
and a hearing held to determine the effect on the subserdvere of 


the various injuries alleged. They also urged that a hearing 


10 - 
was necessary to determine whether Fortnightly had the necessary 
character qualifications to be a Licensee, and to determine whether 
the assignment violated the anti-trust laws or the “spirit” of 
the Commission's multiple ownership rules. 
The Commission's Decision Denying Reconsideration. 
The Commission denied the petition for reconsideration 


in a Memorandum Opinion and Order released June 16, 1964 (R. 710- 


722). Denial of the petition was grounded primarily on untimeliness,_ 


since the appellants had not shown good reason why their objections 
could not have been raised prior to grant of the assignment appli- 
cation. The petition was found to be squarely in conflict with 
Sections 1.106(b) and (c) of the Commission's Rules, 47 CFR 1.106(b) 
and (c), as upheld by this Court in Springfield Television Broad- 
casting Co. v. Federal Communications Commission, __U.S. App. D.C. 
__, 328 F.2d 186 (1964), and Valley Telecasting Co... Ine.. ‘v-- 


F.2d ; 


el es 


Fedezal_ Communications Commission, __U.S. App. D.C. 


Case No. 18,092, decided May 22, 1964. 

3/ The Commission held that the Citizens Committee did not have 
standing to request reconsideration of the Commission's action 
under Section 405 of the Communications Act of 1934, as amended, 
u7 U.S.C. 4OS (R.712-713). The standing of the Publishing 
Company was conceded ‘R. 712). Similacly, we believe a substantial 
question exists whether the Citizens Committee is an aggrieved 
party with standing to challenge the Commission's action under 
Section 4O2(b) of the Communications Act, 47 U.S.C. 402(b). 
However, we do not' question the standing of the Publishing 
Company and the question, therefore, of the standing of the 
Citizens Committee need not be reached. See Joint Council on 
Educational Broadcasting v. Federal Communications Commission, 
1L3 U.S. App. D.C.’ 86, 88, 305 F.2d 755, 757 (1962). 


ape bier 


Finally, the opinion stated that the public interest 
| 


did not require a hearing on the Commission's own motion. In 
making this determination, the Commission found that the facts 
alleged did not "clearly point to an injury to the public 
sufficient to outweigh considerations of administrative 
orderliness." Valley Telecasting Co., Inc. v. Federal Communi- 
cations Commission, supra. Each of the appellants’ substantive 
allegations was examined in light of this standard and none 


was found to present facts justifying a reversal of the Commis- 


sion's earlier determination. This appeal followed. 


eae tees 
SUMMARY _OF ARGUMENT 
L 
Since the appellants did not file any adequate pre-grant 
objection to the assignment application and did not show why they 
could not have informed the Commission of their objections to the 


assignment prior to the Commission's grant of the application, the 


question of whether a hearing should have been held was committed 


to the Commission's discretion under Section 405 of the Communi- 
cations Act, 47 U.S.C. u0S. The appellants presented no facts 
or arguments in their petition for reconsideration which could 
not have been presented in a pre-grant petition to deny, and the 
informal “plea” which was submitted by subscribers to the Clarksburg 
CATV was properly held by the Commission not to have placed it on 
notice of the objections to the assignment application which were 
later raised in the petition for reconsideration. 
Age 

The Commission did not abuse its discretion in conclud- 
ing that the appellants had not raised matters of sufficient weight 
in their petition for reconsideration to require setting aside of 
the assignment application and the holding of an evidentiary hearing. 
The appellants” objections to the imposition of the simultaneous 
non-duplication provision by the Commission, and to its approval 
of the private arrangements whereby WJPB-TV and WBOY-TV were 


placed on the Clarksburg CATV, did not raise serious public 


A 35 
interest questions. The Commission reasonably concluded ‘that the 


local stations should be given protection from program duplication, 
and that the plans of the CATV to carry them on the cable served 

: | 
the public interest. 


The appellants’ general allegations that the CATV 
subscribers would receive less color programming or inferior 


color broadcasts, and that WBOY-TV can, in any event, be received 
off-the-air, were insufficient to require a hearing and were out- 


weighed by the need to assure the economic vitality of the local 
| 


stations. Moreover, the appellants’ request for a hearing on 


the question of which stations should be carried by the CATV and 


what charges should be exacted, was properly denied by the Commis - 
sion. Investigation of these matters was entirely inappropriate 
in the context of this proceeding and essentially involved the 
private interests of the CATV subscribers. 

The appellants’ contentions that a hearing should have 
been heid on the question of the common ownership of the! tec? 
television station and the CATV was also properly denied by the 
Commission. The question was recognized by the Commission to be 
substantial, but it was one which had been thoroughly investigated 
prior to grant of the assignment. The arguments raised by the 
appellants on this question with regard to the Commission's 
multiple ownership rules and the anti-trust laws could have been 
vaised at the pre-grant stage and did not, in any event, | show a 


need for the Commission to restudy the question in an evidentiary 
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hearing. The Commission had reasonable assurance that the local 


station would not be neglected in order to promote the CATV; it 
could readily check on the performance of the station; and similar 
common ownership situations had not proven to be per se undesirable. 
Moreover. approval of the assignment application would end liti- 
gation between the parties and permit more healthy competition be- 


tween WBOY-TV and WJPB-TV. 


Sulisee. 


ARGUMENT 
I. 

SINCE APPELLANTS FAILED, WITHOUT GOOD CAUSE, 

TO MAKE ANY OBJECTION TO A GRANT PRIOR TO 

COMMISSION ACTION ON THE ASSIGNMENT APPLICA- | 

TION, THE QUESTION OF WHETHER A HEARING SHOULD . 

BE HELD WAS COMMITTED SOLELY TO THE COMMISSION'S 

DISCRETION. 

The appellants first entered the proceeding ngs the 
Commission subsequent to the grant of the assignment application. 
Since they did not justify their failure to participate earlier, 
the Commission reviewed the allegations in their petition for 
reconsideration under Section 405 of the Communications Rees 
47 U.S.C. 405, which commits to the Commission's discretion 
the granting of petitions for reconsideration. While appellants 
contend (Br. 22-23) that their lack of timeliness is of ro moment 
on this appeal in view of the fact that the Commission denied their 
petition on its merits, we believe that the standard of review is 
affected and that this point should be made clear at the outset. 
We shall show here that the question of setting aside the grant 
on reconsideration was one on which the Commission has considerable 
leeway, and in the subsequent point that this discretion was not 


| 
abused. 


Section 309(a)(1) of the Communications Act, 47 U.S.C 


309(d) (1), provides for the filing by any party in interest of 


"a petition to deny any application (whether as originally filed 
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or as amended) to which subsection (b) of this section applies at 


any time prior to the day of Commission grant thereof without hear- 


ing * * ¥* ." Instead of filing a petition to deny, the appellants 


first notified the Commission of their objections to the assignment 
application by filing a petition for reconsideration (R. 495-517) 

on April 13, 1964, one month after the Commission granted the assign- 
ment application (R. 474-482), and more than a year after the filing 


of the application on March el, 1963 (R. 1-191). 


requires parties who file petitions for reconsideration, and who have 
not filed pre-grant petitions to deny, to state good reason why “it 
was not possible * * * to participate in the earlier stuges of 


the proceeding.” It provides: 


ae? Section 309(b), 47 U.S.C. 309(b), applies to applications for 
instruments of authorization for stations in the broadcast service, 
referring back to Section 309(a), 47 U.S.C. 309(a), which in turn 
refers to Section 308, 47 U.S.C. 308. While Section 308 does not 
in terms apply to applications for assignment of license, Section 
310(b), 47 U.S.C. 310(b), governing assignments, states that they 
shall be “disposed of as if the proposed transferee or assignee 
were making application under section 308 for the permit or license 
in question * * *.™ The intent of Congress is also made clear by 
its exemption in Section 309(c), 47 U.S.C. 309(c), of certain 
jnvoluntary and minor assignments from the provisions of Section 
309 (b) 


3/ The section was formerly 1.84(b). The number only was changed 
on November 18, 1963, 28 F.R. 12422. 


5/ 


Section 1.106(b) of the Commission's rules, 47 CFR 1.106(b), 


we gine 


Except where the Commission has denied an 
application for review without specifying 
reasons therefor, any partyto the proceed- 
ing, or any other person aggrieved or whose 
interests are adversely affected by any 
action taken by the Commission or by the 
designated authority, may file a petition 
requesting reconsideration of the action 
taken. If the petition is filed by a 
person who is not a party to the proceed- 
ing, it shall state with particularity 
the manner in which he is aggrieved or his 
interests are adversely affected by the 

action taken, and shall show good reason 

why it was not possible for him to parti- 

cipate in the earlier stages of the pro-| 

ceeding.” 

b/ 

And Section 1.106{c) (formerly Section 1.84ic)), 47 GFR 1.106(c), 


sets out that petitions for reconsideration will only bd granted 
where: | 


"(1) The facts relied on relate to events which 
have occurred or circumstances which have changed 
since the last opportunity to present such matters; 

(2) The facts relied on were unkncwn to petitioner 
until after his last opportunity to present such 
matters, and he could not through the exercise of 
ordinary diligence have learned of the facts in 
question prior to such opportunity, or 

(3) The Commission or the designated authority 
determines that consideration of the facts relied 
on is required in the public interest.” | 


These sections of the Commission's rules were; adopted to 


implement Section 405 of the Communications Act, 47 U sic. 405, and 


have received recent approval by this Court in Springfield Television 


: - fe : 
Broadcasting Corporation v. Federal Communications Commission, __ U.S. 


6 / The Section was also renumbered on November 18, 1963 along with 
Section 1.84(b). 
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App. D.C. __, 328 F.2d 186 (1964), and Valley Telecasting Co.. Inc. 

v. Federal Communications Commission, __ U.S. App D.C 

Case No. 18,092 decided May 22, 1964. In the circumstances of this 
case, the Commission was plainly correct in concluding that appellants 
had failed to satisfy the requirements of Section 1.106 of the rules. 

As we have noted, the appellants first apprised the Commis- 
sion of their objections to the assignment application after it had 
been granted by the Commission on March ll, 1964. The application 
had been accepted for filing by the Commission on April 3, 1963, and 
public notice was given by the Commission of this action (R. 210). 

On March 25, 26, 27 and 28, 1963 Rust Craft gave local notice of the 
filing of the application with the Commission by broadcasting over 
WBOY-TV a special announcement required by Section 3l1l(a) of the 
Communications Act, 47 U.S.C. 31l(a) (R. 192-3) Furthermore, in 
addition to the legal notice, actual notice of the pendency of the 
application before the Commission was available through the news- 
paper articles which were published in the Clarksburg area and in 
Clarksburg Publishing Company's own newspapers (R. 622-635). 

Thus, the appellants had adequate notice of the pendency 
of the assignment application, and full opportunity to participate 
prior to the grant, either by filing pre-grant petitions to deny 
pursuant to Section 309(d) (1), or even through less formal plead- 


ings. (See Section 1.587 of the Commission’s rules, 47 CFR 1.587.) 


Neither course was pursued. The appellants asserted that the 


apc ee 
Citizens Committee had "made clear to the Commission its objections 


to the proposed assignment" (R. 516), through a "plea" received by 


the Commission on March 6, 1964, one week prior to the Commission's 
action on the application (R. 748-749). This "plea", however , was 


| 
clearly inadequate to apprise the Commission of the objection of 


appellants to the assignment. 
The "plea" was not filed within 30 days of the Commission's 
acceptance for filing of the assignment application and therefore 
could not be considered a timely pre-grant petition to deny under 
Section 309(d)(1). See Section 1.580(i) of the Gonmissibn’s Rules, 
u7 CFR 1.580(i). Furthermore, Section 309 (d) (1) requires that 
petitions to deny be accompanied by an affidavit in penne of the 
allegations made, and the plea did not meet this requirement. Even 
as an informal objection the "plea" could not be considebed as putting 
the Commission on notice of the objections which were later presented 
in the petition for reconsideration. Thus, the “plea” lia not refer 
to the pending assignment application. It was a one nae quarter 
page “letter” stating the community antenna people were neglecting 
the interests of their subscribers to avoid litigation with the 


| 
television station, by substituting the nearby stations for two 


others formerly carried on the cable. It asked that the Commission 
| 


direct a reversal of this action. In these circumstances, and in 
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ET 
light of the nature of the petition for reconsideration, the Commis- 
sion correctly found that the “plea” "did not place the Commission 
on notice of the numerous factors now sought to be raised for the 
first time.” (R. 715). 

In further defense of their failure to appear at the pre- 
grant stage, the appellants asserted (R. 516) that they "could not 
reasonably have foreseen” that the Commission would approve the 
assignment upon terms and conditions allegedly adverse to the 
Clarksburg cable subscribers Specifically, they stated that it 
was not possible to foresee as a consequence of the approval of the 
assignment application that the Commission would “approve, encourage 
or exact arrangements" whereby WJPB-TV and WBOY-TV, the two television 
stations serving the Clarksburg area, would displace two distant 
Pittsburgh metropolitan television stations. and be protected from 
simultaneous duplication on any of the remaining three channels 
carried by the Clarksburg CATV. However, the appellants’ failure 
to anticipate conditions which might be attached to the grant -- 
and the only condition was against simultaneous duplication -- was 
correctly held by the Commission not to excuse pre-grant participa- 


tion. Springfield Television 


// The petition for reconsideration, in addition to the question 
of simultaneous duplication and the placement of WBOY-TV and 
WJPB-TV on the Clarksburg CATV, was directed to such matters as 
the character of the assignee Fortnightly, the Commission's 
multiple ownership rules, and a purported violation of the 
antitrust laws resulting from approval of the assignment. 
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Communications Commission, __ U.S. App. D.C. __, 328 F.2d 186 (1964). 


This Court has stressed, Colorado Radio Corp. ve Federal 
Communications Commission, 73 U.S. App. D.C. 225, 227, 118 F.2d 24, 
26 (1941), that efficiency in the administrative process is largely 
dependent upon timely agency knowledge of objections to bn applica- 
tion. Valley Telecasting Co., Inc. v. Federal Coaiut be ekene Commis- 
sion, supra. We believe that this obligation occurs not only when 

| 
there is complete opposition to grant of the application) (as there 
was in this case) but when the facts also indicate that the applica- 
tion may be granted on terms allegedly adverse to the saveliants: 

The two distant stations at the time of the grant had 
already been taken off the cable in favor of WBOY-IV and WJPB-TV, 
and the non-duplication condition was not an innovation jin this case. 
See Carter Mountain Transmission Corp. v. Federal Communications 
Commission, 116 U.S. App. D.C. 93, 321 F.2d 359 (1963). cert. 
denied, 375 U.S. 951. Notice of Further Proposed Rule Making 
and Notice of Proposed Rule Making, Dockets 14895 and 13233, 28 F.R. 
13789. Moreover, it could be readily foreseen that ownership of 
WBOY-TV by Fortnightly would not result in that station being taken 
off the CATV in Clarksburg by the common owner in Favor of a pre- 
viously carried Pittsburgh station, after WBOY-TV had been placed 
on the CATV in December, 1962, prior to the filing of the assign- 
ment application with the Commission. Yet the appellants apparently 


decided to withhold their opposition, hoping that either the appli- 


cation would not be approved or that further terms allegedly adverse 
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to the subscribers would not result. This course of action made 

it impossible for the Commission to consider appellants' objections 
until after an oral argument had been held and a grant made, without 
any participation by appellants. The result was to place a burden 


on the Commission of engaging "in a lengthy re-evaluation of the 


public interest determination which it [had] already once made.” 


Valley Telecasting Co., Inc. v. Federal Communications Commission, 
supra. As the Commission stated (R. 714): 


™Petitioners' claimed justification for 
their belated action, therefore, goes notito 
any facts' relating to the assignment but to 
the form of our order approving the assign- 
ment. We do not believe that the failure to 
anticipate each and every provision imposed 
as a condition to approval in the resolution 
of the public interest considerations pending 
before us constitutes any more justification 
for not filing a petition to deny than the 
failure to anticipate that the Commission 
might approve the application for assignment. 
The excuse offered is clearly insufficient." 


In addition to their failure to show why they had not 
entered the proceeding at the pre-grant stage, the appellants’ 
contentions were not based on factSor arguments which could not 
have been presented in timely fashion. As the Commission 
stated: (R. 713): 


"For the first time, petitioners advance the 
contention that a hearing should be held 

to determine whether Fortnightly possesses 

the character qualifications to be the licensee 
of a broadcast facility or whether the common 
ownership of a CATV and a television station 

is in violation of the spirit of the Commission's 
duopoly rule (Section 76.636) or is in violation 


Bho sey 


of law. No reason is advanced for the failure to 
raise the legal and policy issues concerning the 
common ownership of WBOY-TV and the cable systems 
by a pre-grant petition to deny, and no facts are 
alleged in opposition to the assignment which ‘could 
not have been ascertained through the exercised of 
reasonable diligence before the time to file a 
petition to deny had expired. As to the repre- 
sentations in support of the alleged character 
issue, all of the litigation to which reference 
is made in the petitions for reconsideration | 
relate to matters which occurred long prior to 
the filing of the application for assignment. 

We find that the failure of the petitioners — 

to previously make known these objections to 

the assignment is unwarranted and unjustified." 


The Commission did reach the merits of the petition for 


reconsideration in order to determine under Section 405!of the 


Communications Act and Section 1.106 (c) (3) of the Commission's 


Rules whether rehearing was required in the public intetest, 
| 


despite considerations of administrative orderliness, iie., 


whether any matters of such great importance and likely public 


injury had been raised that further proceedings were required 


despite the untimely presentation. — 


we 
‘8/ Had appellants filed a pre-grant petition to deny under 
Section 309(d), 47 U.S.C. 309(d), a hearing would have been 
required if any substantial and material questions of fact had 
been alleged tending to show that the public interest would not 
be served by a grant of the application. 
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THE COMMISSION DID NOT ABUSE ITS DISCRETION 
UNDER SECTION 405 OF THE COMMUNICATIONS ACT 
IN CONCLUDING THAT APPELLANTS DID NOT RAISE 
MATTERS ON RECONSIDERATION WARRANTING AN 
EVIDENTIARY HEARING. 

Although, as we have shown in Part I, supra, the appellants 
failed to participate in the proceedings before the Commission in 
timely fashion, the Commission examined the allegations contained 
in their petition for reconsideration to determine whether, under 
the more "exacting standard" of Secticn 4u05 of the Communications 
Act, 47 U.S.C. 405, facts were pleaded, “which, if shown to be true, 
clearly peint tc an anjury to the public sufficient to outweigh con- 
siderations of administrative orderliness.” (R. 715.) Valley Tele- 

.sting Co.. Inc. v. Federal Communications Commission, __ U.S. App. 

_ F.2d __, Case No. 18,092, decided May 22, 1964. 

The Commission?s conclusion that further proceedings vere 
not required and that the petiticen for reconsideration should be 


denied on the merits, was a reasonable determination within the 


discretion conferred upon the Commission by Section 405. In the 


absence of a showing of an abuse of discretion, the Commission’s 
action must stand. United States v. Pierce Auto Lines, 327 U.S. 515, 
535, (1946); Southwestern Publishing Company v. Federal Communications 
Commission, 100 U.S. App. D.C. 251, 243 F.2d 829 (1957); Springfield 


Television Broadcasting Corporation v. Federal Communications Commis-: 
sion, __ U.S. App. D.C. __, 328 F.2d 186. (1964). 
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The Commission Did Not Err In Concluding ae 
WBOY - TV And Wu?B-TV Should Be Protected From 


‘Simultaenous Duplication And In in Approving ring 


Fortnightly*s Decision To Carry The Two 
Stations On The Cable. 


Appellants’ points I through iV (Br. 23-32) are directed to 
the question of whether a hearing was required on the assignment ap- 


plication because WBOY-TV at Clarksburg and WJPB-TV at Weston would 


replace two Pittsburgh stations on the CATV system in Clarksburg 


and because of the Commission's requirement that WBOY-TV and WIPB-TV 
be protected against simultaneous program duplication by Shes tele- 
vision stations carried on the CATV. As we have set out in the counter~ 
statement supra, the placement of WJPB-TV and WBOY-TV ee Clarks- 
burg CATV resulted from the private agreement of the parties and not 
any directive of the Commission. Although the Commission stated that 
this action was in accord with its policies (R. 713), it] refrainea from 
requiring it as a condition of the grant. In approving ithe assignment 
the Commission did, however, impose the condition that WBOY.-TV and 
WJPB-TV be protected from simultaneous duplication of their programs 
on the CATV. The Commission reasonably concluded that none of the 
allegations concerning these matters, made for the first time in the 
petition for reconsideration, required setting aside of its decisicn. 
First, the Commission's imposition of a conditiion to the 
grant that the CATV protect WBOY-TV and WJPB-TV from giiiweneans 
program duplication was entirely justified (R. 715-716). The ap- 
pellants have conceded that as a general matter protection of the 


local stations from simultaneous duplication is "desirable and that 


96 


absent such protection, the position of the local TV stations may, in 


some instances, deteriorate to the detriment of the ultimate and para- 
mount Local programming needs of the local community and its viewing 
public.” (R. 499.) The appellants? only complaint about the simul- 
taneous duplication condition is that if it is applied to network 
color programs, the subscribers will receive them entirely in black 
and white or allegedly pocr color, since WJPB-TV does not have color 
and WBOY-TV's color telecasts are allegedly inferior in quality. 

These allegations were clearly insufficient, however, to raise hearing 
issues at the post-grant stage. 

Thus, the appellants presented nce figures indicating or esti- 
mating the number of color sets in the hands of the Clarksburg CATV 
subscribers, although such an estimate was presented on behalf of the 
Fairmont CATV subscribers (R. 718). As far as the Commission could 
tell, there probably were very few color sets owned by Clarksburg 
CATV subscribers, since only about 10 per cent of the Fairmont CATV 
subscribers were estimated to have coler sets, and other estimates 
undicated that only 3 per cent of all the homes in the United States 
have cclor television sets. (R. 718.) 

Moreover, there was no attempt to show how much color program-- 
ming is broadcast by ABC, with which WJPB--TV is affiliated, and no 
sufficient allegations were made concerning the alleged inferiority 
of the color vroadcasts from WBOY.-TV, an NBC and CBS affiliate. 

There was no showing that the Commission?s technical standards were 


not being met by WBOY~TV. The station stated (R. 643-644) that its 
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microwave facilities were being overhauled, and that the quality of 
its color pictures would be enhanced as a result. The- Commission 
recognized (R. 718) that some of the Clarksburg CATV subscribers 
would not receive ABC color telecasts in color, since WIPB-1V does 
not broadcast in color and the simultaneous guplication provision 
would prohibit showing of these programs from WIRF-TV, Wheeling, 
West Virginia, an ABC network affiliate which does have ‘color and 
which is carried by the cable. Nevertheless, these programs will 
not be entirely unavailable since they will be shown in black and 
white. 

The appellants had a clear obligation to show some substan.-- 
tial public harm. They failed to do so, and the Gomnltedion was 
plainly justified in concluding that, as to the color broadcasts, 
the effect of a grant was minimal, and that the particular interests 
of the CATV subscribers were outweighed by the need to protect the 
local stations. (R. 718.) 

The appellants contend further (Br. 27-28) that the Com-. 
mission should not have approved the placement of WBOY.-TV on the 


‘Larksburg CATV system because it allegedly can be received off- 


the-air by CATV subscribers. However, the Commission's conclusion 


that WBOY--TV should be carried on the Clarksburg CATV because off- 
| 


the-air reception of the station in Clarksburg is impeded by the 
connection of the CATV cable to subscribers’ sets is reasonable 

| 
and has record support. The appellants alleged generally (R. 505) 


that WBOY-TV may be readily received by CATV subscribers off-the-air, 
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but presented no facts contradicting the Commission's judgment that 
(R. 717): 

"Ooff-the-air reception on a set hooked to 

a cable system can be achieved only through 

the use of a switching device. In many in- 

stances, the sets of cable subscribers are 

not equipped with switching devices or, if 

so equipped, the device constitutes an in- 

convenience which tends to discourage view- 

ing of the local station. Consequently, 

the local station is harmed economically 

unless carried on the cable.” 

The record here fully supports the Commission's conclusion. 
Thus, at the oral argument before the Commission, counsel for Fort- 
nightly was specifically asked what mechanical steps CATV subscribers 
in Clarksburg would have to take in order to tune in the local sta- 
tions on their sets’ where these stations were not carried on the 
cable. (Tr. 34.) His reply was that the subscriber would have to 
go behind the set, disconnect the CATV cable connection with "a 
screwdriver, or a fingernail or a coin”. and then "take the leads 
from your other antenna and slip them on.” (Tr. 34.) 

It is not disputable that this represents at least an in- 
convenience in viewing the local stations, and perhaps a safety 
hazard to young viewers who attempt to disconnect wires at the back 
of television sets (R. 375-376; Tr. 35). Appellants’ reference 
(Br. 28) to the fact that the CATV cable may in some instances act 


as an antenna which picks up local signals does not detract from 


the substantial hindrance to local television station viewing which 


this record as well as the Commission’s experience demonstrates 
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confronts CATV subscribers. (R. 199-200, 213, 372, 375-376; Tr. 32-35.) 


Appellants similarly contend (Br. 28-30) that thie agreement 
providing for the placement of WJPB-TV on the Clarksburg CATV should 
not have received Commission approval because WIPB-TV is not a “local” 
Clarksburg station. However, this agreement was in full accord with 
standard Commission policy. When CATV systems seek the use of microwave 
radio facilities, the Commission's policy is to require them to carry 
television stations where the CATV's are within the stations* Grade A 
Le es 

The application of that policy to this analogous situation 
was entirely warranted in view of the Commission's goal bf preserving 
off-the-air television signals from local stations for those who do not 
subscribe to the CATV system or who are located in mised) areas where 
CATV service cannot be obtained. (R. 715-716.) Although WJPB-TV is 
assigned to Weston, the station's Grade A contour includes Clarksburg. 
only 20 miles from Weston (Tr. 7) (R. se While the! appellants 
requested an inquiry into the extent to which WJPB-TV was "local" to 


Clarksburg (R. 502), they presented no facts to indicate that the 


Bs ne ea ee ee EO 
9/7 Notice of Further Proposed Rule Making and Notice of Proposed Rule 
Making, Docket Nos. 14895 and 15233, 28 F.R. 1378, Mesa Microwave, 


25 Pike & Fischer, R.R- 413, upon which the appellants rely (Br. 30) 
is not contrary to this policy since the CATV was located within the 
station’s Grade B contour. 

10/ WJPB-TV of course has a responsibility to serve not only its 
principal community of Weston but the needs and interests of its 
entire service area. Petersburg Television Corp., 10 Pike & Fischer, 
R. R. 567; NTA Television Corp., 22 Pike & Fischer, R.R. 273, 295. 
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Commission's normal policy should not apply here. The Commission 
reasonably concluded that WJPB-TV draws its advertiser support from 
Clarksburg as well as Weston and that its economic well being required 
it to be received throughout its service area (R. 717). This judgment 
has a factual basis in the record (R. 198, 200), and appellants have 
not challenged the conclusion with any contrary facts. 

The appellants urged before the Commission (R. 503-509). and 
have repeated here (Br. 23-27), the contention that the Commission should 
have investigated the'possibility that Fortnightly be required to main- 
tain the five distant metropolitan stations on the CATV even if the 
Commission were to approve putting WBOY-TV and WJPB-TV on the CATV. 

In proposing such an inquiry, the appellants have stated that in this 
manner protection of the local station could be accomplished while the 
subscribers’ alleged preference for the five distant metropolitan sta- 
tions could be satisfied. The Commission did not abuse its discretion, 
however, in concluding that the number of channels carried on the CATV, 
the rates to the subscribers, etc.. were essentially private matters 
between the CATV and the subscribers, which did not require a hearing 
on the assignment application. (R. 716-717.) 

As we have set out in the counterstatement, supra, the place- 
ment of WJPB-TV on the Clarksburg CATV was determined between the sta- 


tion and the CATV under an agreement which was effective without regard 


ee 

lv It was generally alleged also by the appellants (R. 500) that WJPB- 
TV's signal is technically inferior to other stations carried on the 
CATV, but no facts were presented showing that the Commission's technical 
standards were not being met. In any event, as the Commission stated 

{(R. 717), its control over licensees is sufficient to assure that 
"adequate technical operating standards” are met, and “more than un- 
supported conclusionary statements are required to justify a hearing.” 
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to the Commission's action on the assignment application. (R. 450-451) 
WBOY-TV was placed on the Clarksburg system in December, 1962, prior to 
the filing of the assignment application with the Gunite kon? (R. 475.) 
The placement of these stations on the Clarksburg CATV was initially the 
result, therefore, of the private decisions of Fortnightly and the sta- 
tions. While the Commission determined that the public interest also 
required that the stations be protected from simultaneous! duplication 
in order to assure their economic vitality, the Commission did not re- 
quire as a condition of its approval of the assignment that Fortnightly 
continue to carry WBOY-TV and WJPB-TV on the cable. Thoverene, while 
the Commission did express its approval of this decision by Fortnightly 
it was not any ruling of the Commission which required Fortnightly to 
displace the Pittsburgh stations with the two local stations. 

Furthermore, the appellants were aware of these cliness in 


| 
the operation of the CATV well before the Commission granted the assign- 


ment application. WBOY-TV was put on the Clarksburg cable as early as 


December, 1962, and WJPB-IV withdrew its opposition to the assignment 
on August 21, 1963 when Fortnightly agreed to carry it on the cable 
(R. 395-404). Yet, no request was made to the Commission to consider 


either of these matters as part of consideration of the assignment until 
l2/ , 


the oral argument had been held and a decision issued. This, then, 


12/ Appellants have not stated that they were unaware of the agreement 
between WJPB-TV and Fortnightly, and there was public knowledge of 
the placement of WJPB-TV on the Clarksburg CATV before the assignment 


application was granted by the Commission (R. 468). 
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is clearly a situation where a party attempted to raise in a petition 
for reconsideration facts known prior to Commission action on the ap- 
plication. And it is exactly this situation which Section 405 of the 
Communications Act and Section 1.106 of the Commission's Rules were 
designed to prevent. 

The Commission's refusal to deem this matter of such moment 
as to warrant reopening the proceeding, was well justified. First of 
all, the actual effect in terms of the subscribers’ situation was not 
substantial. As we have already pointed out, the net effect was that 
the subscribers would receive an unspecified number of color programs 


ly 
either in black and white or in allegedly inferior color. Finan- 


cially, the situation is the same. When the subscribers paid their 


"initial contribution” of $125 to the CATV, and agreed to pay a monthly 
charge of $3.50, they were to receive only three stations (R. 748). 

The only change was a twenty-five cent a month increase when two ad- 
ditional stations were later added to the cable (R. 748). 

We believe the Commission justifiably left to the negotiation 
of the CATV and its subscribers the type and extent of CATV service, 
and its cost, once the general public had been protected by the simul- 
taneous non-duplication condition. The alternative was a thorough 
regulation of the CATV-subscriber relationship, which was clearly 


inappropriate to action on the assignment application. When and 


Ty The allegation of poor quality of the color programs on station 
WBOY-TV (R. 501) was unsupported by any specifics, let alone the 
affidavit of one with personal knowledge required by. Section 309 (d) (1) 
of the Act, 47 U.S.C. 309(d) (1), for a pre-grant petition to deny. 
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if such regulation is to be undertaken, it will necessarily be a matter 

of widespread interest and effect, involving an entirely ee OP a 

to demand it in the context of a petition for peconaiderarion of an 

assignment of license to which it is not germane, is hevaly reasonable. 
None of the cases cited by the appellants (Br. 23-27) involved 

Commission regulation of the business of the CATV as such| Where Com- 


| 
mission radio authorizations were involved, concern for the maintenance 


of a local broadcast service has been deemed to warrant conditions to 
protect the general public's interest in the best overall use of the 
radio spectrum, and to insure that one use of radio does not unduly 
hamper another use. Such a case was Carter Mountain ieventeston Corp. 
v. Federal Communications Commission, 116 U.S. App. D.C. 93, 321 F.2d 
359, cert. denied 375 U.S. 951 (1963), where the Commission granted 
microwave radio relay facilities to a common carrier on condition that 
the carrier's CATV customers (who benefited from the additional micro- 
wave facilities) provide protection to a local erection station by 
carrying the local station on the CATV, and by giving reasonable pro- 
tection from program duplication. See also Notice of Further Proposed 
Rule Making, and Notice of Proposed Rule Making, Dockets 14895 and 
15233, 28 F.R. 13789. And here, the Commission imposed A limited re- 


quirement on a CATV which sought to own a television station, solely 


| 
in the context of insuring continued operation of that station. But the 


Iu7 See, S. 1886, 86th Cong., Ist Sess., introduced May 7, 1959; 
S. 2303, 86th Cong., lst Sess., introduced June 29, 1952; S. 2653, 
86th Cong., lst Sess., introduced September 8, 1959 and $. Report 
No. 923 on §. 2653; and House Con. Res. 315, 88th Cong.,, 2nd Sess., in- 


troduced June 23, 1964. 
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Commission has never exerted regulatory jurisdiction over the CATV 
business as such, which is what appellants in practical effect demand 
here. 

In all the circumstances, the Commission did not abuse its dis- 


cretion in concluding (R. 717), that, "Any differences, therefore 


between the CATV systems and the subscribers concerning the number of 


stations carried, the choice of stations to be substituted for the 
local stations if only five are to be carried, or the charge for the 
cable service is a private matter for settlement between the subscribers 


and the CATV.” 
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The Commission Did Not Abuse Its Discretion 
In Concluding That The Common Ownership Of | 


WBOY-TV And The CATV System By Fortnightly : 
Should Be Permitted. 
The appellants’ contention (Br. 34-39; R. 512-515) ‘that the 


assignment application should have been designated for hearing on 


the question of the desirability and legality of having the only 


television station in Clarksburg owned by the CATV system serving 
the city was also properly denied by the Commission. The question 
of common ownership of the CATV system and WBOY-TIV ‘ia of course, 
substantial but it was thoroughly investigated and resolved by the 
Commission prior to the grant, and the appellants raised no facts 
or arguments which could not have been presented at the pre-grant 
stage. The Commission properly concluded that the capeluente’ 
failure to raise the legal and policy arguments earlier hae 
“unwarranted and unjustified.” (R. 713.) Moreover, there was no 
abuse of discretion in concluding that the common ownership 
situation should not be re-opened in an evidentiary hearing. 

The Commission recognized at all times that the critical 
issue in this case was the question of the common ownership. It 
was for this reason that oral argument on this question bigs ordered 
by the Commission despite the fact that WJPB-TV had withdeaun the 
only formal pre-grant opposition to the assignment don lhe ful- 
fillment of its agreement with Fortnightly. (R. 395-404.) The 


parties were directed (R. 408-409) to present argument on: 
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Whether, and if so under what conditions, the public 
interest would be served by permitting common owner- 

ship of the CATV and the only television station in 

Clarksburg, West Virginia, which station has demon- 

strated its economic capacity for independent opera- 

tion. 

The subsequent oral argument (Tr. 1-73) thoroughly canvassed 
this question. Thus, Fortnightly's representations (R. 406-407) that 
it would aggressively promote WBOY-TV wholly independent of any impact 
on the CATV system, that the local management of the station would 
be required to operate the station as if there were no relationship 
between the station and the CATV, that top-grade programming would 
be secured for WBOY-TV, and that no programming would be denied to 
the station in order to enhance the position of the CATV, were sub- 
ject to inquiry. (Tr. 6, 8-10, 15, 16, 23, 44, 54-56, 62, 66-68, 
70-72.) In addition, the oral argument covered the question of 
protection of WBOY-TV and WJPB-TV from simultaneous program 
duplication by the CAIV. (tir. 31.) 

Based on the representations of Fortnightly in its plead- 
ings and at the oral argument, the Commission reasonably concluded 
that common ownership of WBOY-TV and the CATV would not result in 


a denigration of television service by the local station. Although 


such common ownership situations contain the possibility that a 


thriving local television service may be inhibited, the Commission 


reasonably concluded that there was no risk in this case. It 
noted that Fortnightly was paying $825,000 for the TV station and 


that its best interest would be served by operating the station at 


LSS as 


a profit. Moreover, the Commission noted (R. 476) it can} readily 


check on the performance of the local station, and its experience 
with other similar situations in Yuma, Arizona, and Helena, Montana, 
had not indicated that common ownership was per se undesirable. 

The Commission found, in addition, that poe ttive benefits 
would result from approval of the assignment. (R. 476.) | Protracted 
litigation requiring the parties to devote substantial time and re- 
sources to ends which do not directly serve the public would be 
concluded (see p.3-4 supra). In addition, the competitive situ- 
ation between WJP2-TV and WBOY-TV would be put on an equal basis, 
since both would henceforth be carried on the large Fairmont and 
Clarksburg CATV systems. (R. 476.) As the Commission explained, 
WBOY-TV was put on the Clarksburg CATV in December, 1962, and 
WJPB-TV would be placed on both systems pursuant to its agreement 
without regard to the Commission's action on the assignment appli- 
cation. However, WBOY-TV would not be placed on the Fairmont system 
unless the assignment application were approved. The placement of 
both stations on the two CATV systems together with the requirement 
that the CATVs protect both stations.from simultaneous duplication will 
assure the bi es of each station and allow for healthy competition 
between then The Commission's conclusion that the public 
IS/7 Moreover, it was only through approval of the sestarnient appli- 
cation that the Commission could bring about this balancing of 
competition between the stations, since the Commission had no 


other means of assuring that Fortnightly would carry both 
stations (R. 721). i 
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interest would be served by approval of the assignment application 
was entirely reasonable. 

The appellants presented no substantial new matter on the 
questions of common ownership which required the Commission to 
review at an evidentiary hearing the same ground that had already 


been covered. The allegation that the Commission's multiple 


ownership rule (Section 73.636, 47 CFR 73.636) might be violated 


presented no substantial question for a hearing at this late stage. 
The rule prohibits the common ownership of two television stations 
serving substantially the same area, in order to maximize the number 
of viewpoints presented to the public and prohibit an undue concen- 
tration of economic control over the media of mass communication. 
The rule does not specifically apply to CATV systems, which commonly 
do not originate any programs, but the Commission did consider the 
policy which it embodies. The entire purpose of the painstaking 
review of the assignment application was designed to see that the 
normal benefits of competition would be forthcoming despite the 
common ownership in the same city. And the Commission specifically 
found (R. 721): 
Fortnightly will have no control over the programs 

broadcast by WJPB-TV or by the metropolitan stations 

carried on the cables. Consequently the viewing 

public will receive information from diverse and 

independent sources and we find no such substantial 

concentration of control of the media of mass 


communications as to require denial of the assign- 
ment application. 
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This conclusion is bolstered by Fortnightly's firm assertion 
that ‘it does not intend, nor has it ever intended, to originate 
television signals,” over the CATV (R. 617). In addition, its 
local CATV franchises at Fairmont and Clarksburg prohibit the 
origination of programming or advertising on the CATV @. 617-618). 
The existence of another competing television station in the area 
(WJPB-TV), plus the local newspapers of the Publishing Company 
assures that there will be no additional concentration of control 
of the mass media of communication. (R. 720.) | 

The appellants’ further contentions (Br. 38-395 R. 514-515) 
that the common ownership situation may be violative of the anti- 
trust laws merely raises in another posture the accotion of whether 
common ownership should be permitted. The Commission aes not en- 
force the anti-trust laws as such, United States v. Radio Corporation 


of America, 358 U.S. 334, 346 (1959), but it does consider their 


policy in making the public interest determination teuunred of it 


by the Communications Act. National Broadcasting Company v. United 


= YO! = 
States, 319 U.S. 190, 222-224 (1943). That clearly was done here. _ 
CONCLUSION 
For the foregoing reasons, the Commission's action 
should be affirmed. 


Respectfully submitted, 


HENRY GELLER, 
General Counsel, 


DANIEL R. OHLBAUM, 
Associate General Counsel, 


JOEL H. LEVY, 
Counsel. 


Federal Communications Commission 
Washington, D. C. 20554 


November 16, 1964 


———— 
16/ The appellants’ contention (Br. 33-34) that a hearing was required 
concerning Fortnightly's involvement in the anti-trust activity of 
the Schwager-Wood Corporation, requires little comment. The matter 
concerned activities of a corporation acquired by Fortnightly in 
March, 1959, and subsequently charged with illegal anti-trust activity. 
Fortnightly stated that the conduct in question commenced prior to 
its acquisition of Schwager-Wood, that it had no knowledge of the 
activities prior to the grand jury proceedings, and that Fortnightly 
divested itself of Schwager-Wood as a result of the disclosure of 
the anti-trust proceedings. Fortnightly Corporation stated it had 
never been charged with or adjudged guilty of any violation of state 
or Federal anti-trust laws (R. 163). Fortnightly fully disclosed 
the relevant facts concerning Schwager-Wood to the Commission in 
the assignment application (R. 163-166), and the appellants raised 
no facts contradicting the adequacy of the statement. As the 
Commission stated (R. 719): 
"Petitioners do not allege that Fortnightly | 

knew of, or participated in, the illegal activity 

charged agdinst Schwager-Wood. Neither do petitioners 

specify any details or information which Fortnightly 

omitted from the exhibit and which would reflect 

adversely upon its character qualification. All 

petitioners have done is propound a series of ques- 

tions intended to imply that the answers would be 

unfavorable to Fortnightly. We find no basis for a 

hearing to determine Fortnightly's character quali- 

fications to be a licensee. (See, par. 125,19 
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QUESTIONS PRESENTED 
| 


Questions presented in this appeal are correctly stated by 
| 


Appellants in their brief. 


Counterstatement of the Case 
Procedural Background 

Statutes and Regulations Involved 
Summary of Argument 

Argument 


I. Appellants have not been aggrieved or adversely affected by | 
the Commission's grant of the WBOY-TV assignment appli- | 
cation so as to acquire standing to petition for rehearing of | 
Commission action pursuant to Section 405 of the Communi- 
cations Act or petition for judicial review pursuant to Sec- 
tion 402 of the Communications Act 


The failure of appellants to raise their objections to the as-_ 
signment prior to Commission grant thereof constituted 
ground for the denial of the petition for reconsideration 


. Appellants request for a remand of this proceeding to the 
Commission for further hearing on certain alleged matters | 
must be denied for failure to allege specific facts which show 
substantial and material issues of fact affecting the public 
interest, sufficient to disrupt administrative orderliness by 
reopening the record for further hearing below.... 


Conclusion 
Appendix of Statutes .... 


TABLE OF AUTHORITIES 
Cases 


Carter Mountain Transmission Corp., 22 RR 193 (1962); 
aff'd 116 U.S. App. D.C. 93, 321 F.2d 359; 
cert. den. 375 U.S. 951 (1963) .... 


Central Wisconsin Television, Inc., 24 RR 912 (1963) 


Clarksburg Publishing Co. v. FCC, 96 U.S. App. D.C. 211 
225 F.2d 511 (1955) 


Collier Electric Company, 2 RR 2d 675 (1964) 


Eastland Company v. FCC, 67 U.S. App. D.C. 316, 
92 F.2d 467 (1937) . Sen pNenerece wes 


Federal Communications Commission v. RCA Communications, Inc., 
846 U.S. 86 (1953) 


Federal Communications Commission v. Sanders Brothers Radio 
Stations, 309 U.S. 470 (1940) ....-+-+e- 


(iv) 


Merchants and Farmers Radio Station, WMSN, Inc., 
20 RR 311 (1960) 


Midwest Television, Inc., 9 RR 611 (1953) 
Ohio Valley Broadcasting Corp., 10 RR 452 (1954) 
Paul A. Brandt, 8 RR 409 (1952) 


Pottsville Broadcasting Company v. FCC, 69 U.S.App.D.C. 7, 
98 F.2d 288 (1938) 


Springfield Television Broadcasting Corp. v. FCC, 
__ US. App. D.C. __, 328 F.2d 186 (1964) 


T. E. Allen & Sons, 9 RR 197 (1953) 


Valley Telecasting Co., Inc. v. FCC, Case No. 18,092, 
D.C. Cir., decided May 22, 1964 


Wentronics, Inc., 1 RR 2d 293 (1963): aff'd 331 F.2d 782 
(D.C.Cir. 1964) 


WJR, The Goodwill Station, Inc., 9 RR 260 u (1954) 


Statutes 


Communications Act of 1934, as amended 

Section 309(d) 

Section 309(d) (1) 

Section 309 (d) (2) 

Section 399(e) 

Section 402 (b) 

Section 402 (b) (3) 

Section 402 (b) (6) 

Section 405 


Rules and Regulations of the Federal 
Communications Commission: 


“oe ee 


Section 1.106 
Section 1.106(c)(1) 
Section 1.106(c) (2) 
Section 1.106(c) (3) 
Miscellaneous 
Collier Electric Company, FCC Dockets 14341-44 (1964) 


Distribution of Television Programs by CATV Systems, 
FCC 62-871, 23 RR 1624 (1962) 


Notice of Inquiry, Docket 15415 (1964)... ee ee ee wee rece nes . 
Notice of Proposed Rulemaking, FCC Dockets 14895 and 15233 (1963) - - 


BRIEF FOR INTERVENOR 
NORTHERN WEST VIRGINIA TELEVISION BROADCASTING COMPANY 


Anited States Court of Sppeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18,738 
CITIZENS TV PROTEST COMMITTEE 


and 
CLARKSBURG PUBLISHING COMPANY, 


Abpellets 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, . 
Appellee 


RUST CRAFT BROADCASTING COMPANY, 
NORTHERN WEST VIRGINIA TELEVISION BROADCASTING COMPANY, 
and WJPB-TV, INC., 


Intervenors 


x. On Appeal From Orders of the 
Federal Communications Commission 


BRIEF FOR INTERVENOR 
NORTHERN WEST VIRGINIA TELEVISION PE SENG COMPANY 


COUNTER-STATEMENT OF THE CASE 


This is an appeal filed by the Citizens TV Protest Committee 
(Citizens Committee) and Clarksburg Publishing Company (Clarksburg 
Publishing) pursuant to Section 402(b) of the Federal Communications 


Act of 1934, as amended, 47 U.S.C. 402(b), from: 


(1) Memorandum Opinion and Order of the Federal Communication 
Commission (Commission) released March 13, 1964, granting 
the application of Intervenor Rust Craft Broadcasting Com- 
pany (Rust Craft) and Intervenor Northern West Virginia 
Television Broadcasting Company (Northern) for assignment 
of licenses of television station WBOY-TV, Clarksburg, 

West Virginia, and auxiliaries from Rust Craft to Northern; 
and 


(2) Memorandum Opinion and Order of the Federal Communica- 
tions Commission released June 16, 1964, denying appellants’ 
Petition for Reconsideration. 


Since pertinent background matters are omitted from appellants’ 
statement of the case, Intervenor Northern herein proffers the follow- 
ing counter statement: 


Fortnightly Corporation (Intervenor's parent)? is a duly author- 
ized and validly existing corporation organized under the laws of the 
state of Delaware with its main office in New York City, N.Y. It owns 
and operates through a division of the corporation, known as Clarks- 
burg TV Cable Company, a community antenna television system 
(CATV) in Clarksburg, West Virginia. Fortnightly also owns and 
operates a community antenna system in Fairmont, West Virginia, 
through a wholly owned subsidiary known as Fairmont TV Cable Com- 
pany, Inc.2. The CATV service offered by Fortnightly is connection to 


I since appellants have referred to Intervenor Northern as "Fortnightly", the 
name of the parent corporation will be used interchangeably with the name 
of Northern,the subsidiary corporation. 


: A petition for reconsideration of Commission approval of the WBOY-TV 
license assignment was also filed by a citizens committee representing the 
Fairmont CATV subscribers. This petition was also denied in the Commis- 
sion's Order released June 16. 1964 and no appeal therefrom has been filed. 


master antennas enabling the approximately 9200 Clarksburg sub- 
scribers and 5500 Fairmont subscribers multiple channel television 
reception. 


Until December 1962, the two CATV systems in question each re- 
ceived the television signals of WITRF-TV, Wheeling, West Virginia; 
KDKA-TV, WTAE and WIIC, Pittsburgh, Pennsylvania; and WSTV- -TV, 
Steubenville, Ohio. Fortnightly and Rust Craft in recent years have en- 
gaged in a series of legal controversies, referred to by the Commis- 
sion in its opinion. Beginning in December of 1962, resulting out of 
these controversies, WBOY-TV was received by the Clarksburg CATV 
in lieu of WIIC. On March 8, 1962, Fortnightly and Rust Craft entered 
into an agreement settling these controversies under which agreement 
Fortnightly agreed to purchase WBOY-TV from Rust Craft subject to 
Commission approval. On March 22, 1964, application was made to the 
Commission for consent to the assignment of license of WBOY-TV to 
Fortnightly. 


When the application for assignment of the license of WBOY-TV 
was filed, WJPB, Inc., the licensee of WJPB-TV, Weston, West 
Virginia, petitioned to deny the application on the ground, inter alia, 
that it would be placed at a competitive disadvantage vis- -a-vis WBOY- 
tv: WJPB's protest was subsequently dismissed, at its request, when 
it effected an arrangement with Fortnightly in August, 1963, whereby 
its signals were received by both the Clarksburg and Fairmont CATV 
systems in lieu of WTAE. Thereafter, WJBP, Inc., urged the Com- 
mission to approve the assignment application. 


After hearing oral argument on the application, the Federal Com- 
munications Commission by Memorandum Opinion and Order, adopted 
March 11, 1964, and released March 13, 1964, approved the purchase of 


3 Weston is a community of approximately 9,200 population located in the 
vicinity of 20 miles south-southwest of Clarksburg and 40 miles seath= 
southwest of Fairmont. 


WBOY-TV. The grant was made subject to the condition that Fort- 
nightly operate its CATV systems so as to protect the two local tele- 
vision stations, WJPB-TV and WBOY-TV, from simultaneous duplica- 
tion of their programs by other stations received by the CATV systems. 
As required by the Commission's Order, and pursuant to its agreement 
entered into previously with WJPB-TV, Fortnightly arranged its an- 
tennas in Clarksburg to provide non-duplication protection to the two 
stations. Fortnightly purchased and installed equipment so that when 
one of the three outside stations is simultaneously broadcasting the 
same program as WBOY-TV or WJPB-TV, the signal from the outside 
station is switched off and the local station's signals are supplied to 
subscribers on both the regular channel of the local station and the 
channel of the outside station. The subscribers view the same program 
put, by reason of the elimination of simultaneous duplication, they see 
the programs and advertising as telecast by the local station. 


The CATV subscribers receive only the programs and advertising 
telecast by stations received on the master antenna. Fortnightly 
originates no programs, sells no advertising, and does not have equip- 
ment available by which it could telecast programs or advertising. In 
the 11 years during which the antenna systems have existed, they have 
never originated programming or sold advertising. In fact, the 
Clarksburg system is specifically forbidden by its franchise issued by 
the city of Clarksburg from injecting advertising into its antenna 
system without the consent of the city. 


Fortnightly is now complying with the Commission policy relating 
to non-duplication and with the condition in the order approving the 
sale. The changes in subscriber service, of which complaint is made 
by appellants, were effectuated pursuant to established Commission 


policy oe 


ae canes 
: The reception and non-duplication of WJPB-TV was effectuated on March 1, 
1964, pursuant to an agreement which reflected long established Commis- 
[continued] 


b) 
PROCEDURAL BACKGROUND 


In brief summary, in March 1963 Rust Craft and Northern filed 
with the Commission an application for consent to the assignment of 
license of television station WBOY-TV, Clarksburg, West Virginia. 
After hearing oral argument, and consideration of briefs filed by the 
parties, the Commission granted its consent to the assignment by 
Memorandum Opinion and Order adopted March 11, 1964 and released 
March 13, 1964. | 


One month after the Commission's final decision approving the as- 
signment, appellants, on April 13, 1964, made their first appearance in 
this proceeding by filing a "Petition for Reconsideration." In their 
petition, appellants complained of the conditions imposed by the Com- 
mission in the grant requiring Fortnightly to protect the local stations, 
WBOY-TV and WJPB-TV, Weston, West Virginia. Appellants ‘each 
claimed injury resulting from the WBOY-TV license assignment; 
Citizens Committee because the quality and extent of service provided 


by the Clarksburg community antenna system allegedly would be im- 
paired and Clarksburg Publishing because of an alleged increase in 


[Footnote 4 continued from preceding page| 
sion policy and which was specifically approved by the Commission, WBOY- 
TV had been received on the Clarksburg community antenna since December 
8 1962. The reception of WBOY-TV on the Fairmont community antenna and 
non-duplication protection on both systems was finally effectuated after the 
consummation and in compliance with the specific condition in the Commis- 
sion orders, See Memorandum Opinion and Order, released June 13, 1964, 
where the Commission stated: 
'™In approving the requested assignment of license we took’ into 

consideration (a) the agreement to carry WJPB-TV on the cable 

system; and (b) the representation that WBOY-TV would be car- 

ried on the Fairmont as well as the Clarksburg cable. Although 

we did not require the CATV to place WJPB-TV or WBOY-TV') 

on its cables, there is no question that these private arrange- 

ments effected by the parties comport with our policies (para. : 

13-15 infra) favoring reasonable protection of local stations | 

by CATVs. In furtherance of our policies, we imposed the 

condition that Fortnightly protect both WBOY-TV and WJPB- | 

TV against simultaneous duplication of the stations’ programming." 


competition by Fortnightly. Appellants urged that the grant be set 
aside, and a hearing held on the several questions now raised in their 
brief in this proceeding. 


The Commission denied the petition for reconsideration in its 
Memorandum Opinion and Order adopted June 13, 1964 and released 
June 16, 1964. In denying the petition, the Commission stated as its 
primary basis that petitioners had not shown good reason why their ob- 
jections could not have been raised prior to grant of the assignment 
application. Appellants’ petition was found to be in direct conflict with 
the Commission's rules relating to pre-grant protest of applications. 


Aside from the question of timeliness, however, the Commission 
also held that appellant Citizens Committee had no standing to file a 
petition for reconsideration of the Commission's action. The standing 
of Clarksburg Publishing was conceded by the Commission, but since 
its petition was joined with that of Citizens Committee, it too was un- 
timely filed. | 


Despite these procedural deficiencies, however, the Commission 
proceeded to make a determination that the public interest did not re- 
quire a hearing. Each allegation raised by the appellants was carefully 
examined by the Commission and none was found to present facts 
justifying a reversal of its earlier grant or the holding of a hearing. 


Appellants filed a petition before the Commission on June 18, 
1964, requesting a stay of the assignment pending institution of 
judicial review proceedings. The Commission, on June 26, 1964, 
ordered a stay of its action until July 8, 1964, although it stated that 
there were no grounds for a stay, "solely in order to permit the 
orderly consideration by the Court of a prompt request for stay filed by 
the petitioners.” ” 


5 Memorandum ‘Opinion and Order, FCC 64-570, released June 26, 1964.- 
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On July 1, 1964, appellants filed a "Notice of Appeal and Statement 
of Reasons Therefor" and a "'Petition for Stay" with this Court. On 
July 7, 1964, the petition for stay was denied per curiam. | 


STATUTES AND REGULATIONS INVOLVED 


Pertinent portions of the statutes and regulations cited in this 
Brief are set forth in the Appendix hereto. 


SUMMARY OF ARGUMENT 


Appellants have not been aggrieved or adversely affected by the 
Commission's grant of the WBOY-TV assignment applications. Ac- 
cordingly, they had no standing to petition for rehearing of the Com- 
mission's grant pursuant to Section 405 of the Communications Act, and 
do not now have standing to seek judicial review of the Commission’ s 
actions pursuant to Section 402 of the Communications Act. 


Even if standing were established, however, appellants’ failure to 
raise their objections to the assignment applications prior to Commis- 
sion grant thereof constituted ground for denial of the petition for re- 
consideration. Appellants offered no good reason for their failure to 
make a timely protest. 


Appellants request for a remand of this proceeding to the Commis- 
sion for further hearing must be denied for failure to raise substantial 
and material issues of fact, affecting the public interest, sufficient to 
outweigh considerations of administrative orderliness. The innuendos, 
insinuations and general conclusionary statements set forth in appel- 
lants’ brief do not meet the requirements for specific allegations of 
fact which raise material and substantial issues. Accordingly, the 
Commission did not abuse its discretion in refusing to hold a eye 
as requested by appellants. 
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ARGUMENT 
I 


Appellants Have Not Been Aggrieved or Adversely Affected by 
the Commission's Grant of the WBOY-TV Assignment Applica- 
tion So as To Acquire Standing To Petition for Rehearing of Com- 
mission Action Pursuant to Section 405 of the Communications 
Act or Petition for Judicial Review Pursuant to Section 402 of 

the Communications Act. 


Appellants have challenged the validity of the Commission's 
Memorandum Opinion and Order, released March 13, 1964, granting the 
application for voluntary assignment of the licenses for television sta- 
tion WBOY-TV, Clarksburg, West Virginia. Its appeal is filed pursuant 
to Section 402(b)(3) and (6) of the Communications Act of 1934, as 
amended. ° 


Insofar as Appellants herein are concerned, Section 402(b)(3) is in- 
applicable. Appellants did not have an application in the proceeding be- 
low which was denied by the Commission nor was it even a party to 
such an application. Appellants must establish their standing to file 
this appeal under Section 402(6)(b) of the Communications Act, which 
affords the right of appeal to any person " |. who.is aggrieved or 
whose interests are adversely affected..." by the Commission's 
order. 


Appellant Citizens Committee was denied standing to file a petition 
for reconsideration of Commission action under Section 405 of the Com- 
munications Act, which established the same test for standing as that 
required for filing an appeal pursuant to Section 402(b)(6). Appellants 
alleged as the basis for standing to object to the Commission's ap- 


S AT U.S.C. $402(b)(3) and (6). See Appendix A attached hereto for statutory 
provisions cited herein. 


proval of the assignment of license for WBOY-TV that each subscriber 
would have continued to enjoy service from the community television 

system superior to that offered subsequent to Commission grant but for 
the Commission's order approving the assignment. The allegedly in- 
ferior service offered is WTRF, Wheeling; WSTV, Steubenville; KDKA- 
TV, Pittsburgh; and the two local stations, WJPB-TV and WBOY- TV, in 
lieu of previously received WTAE and WIC, Pittsburgh. For this al- 
legedly inferior service, the subscribers continue to pay the Same 
monthly service fee. 


The Commission concluded, in denying Citizens Committee stand- 
ing, that their contractual relationship with Fortnightly was not suffi- 
cient to support their claim of injury. As the Commission stated: 

We have consistently held that the members of the 

general public who do not show a direct causal relation- 

ship between the action being protested and some injury) 

of a tangible and substantial nature have no standing under 

Section 405 purely as members of the general public. 

Northern Pacific Radio Corp., FCC 62-309, 23 Pike & 

Fischer, RR 186, 189; Gordon Broadcasting of San 

Francisco, Inc., FCC 62-115, 22 Pike & Fischer, RR 

236, 236d." 7 [Emphasis added] 


The applicable language of Section 405 of the Communichtions Act 
is identical to the pertinent provision of Section 402(b)(6) of the Com- 
munications Act. Accordingly, the test for determining whether a per- 
son has standing to seek judicial review of a Commission order pursuant 
to Section 402(b)(6) is the same as the test for determining standing 
for filing a petition for rehearing or reconsideration pursuant to Sec- 
tion 405. In either case, the economic injury which a party must out 
tain in order to achieve standing is synonymous with financial injury ° 


i Memorandum Opinion and Order, FCC 64-534, released June 16, 1964, 
p. 3. 


Federal Communications Commission v. Sanders Brothers Radio Station, 
309 U.S. 470 (1940). 
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The injury allegedly suffered by Citizens Committee is the recep- 
tion of two local stations in substitution for two metropolitan stations. 
This injury, if in fact an injury does exist, will not result in loss of 
revenues, increased competition, or any similar injury required to 
establish standing. See Central Wisconsin Television, Inc., 24 RR 912 
(1962); Merchants and Farmers Radio Station, WMSN, Inc., 20 RR 311 
(1960); WIR, The Goodwill Station, Inc., 9 RR 260 U (1954); and Paul A. 
Brandt, 8 RR 409 (1952). 


Accordingly, Citizens Committee has no standing to appeal and its 
appeal must therefore be dismissed. See Ohio Valley Broadcasting 
Corp., 10 RR 452 (1954); Midwest Television, Inc., 9 RR 611 (1953) and 
T. E. Allen & Sons, 9 RR 197 (1953). 


Clarksburg Publishing Company, joint appellant herein, rests its 


claim of standing on an alleged increase in competition resulting from 
Commission grant of the assignment application. The standing of a 
newspaper to protest a Commission grant permitting entry of a broad- 
cast facility into its advertising marker is well established. 9 In this 
case, however, the posture of Clarksburg Publishing involves assign- 
ment of an existing facility, a vastly different proceeding. The injury 
asserted by Clarksburg Publishing resulted from the original Commis- 
sion grant permitting a television station to be constructed in Clarks- 
burg. It has made no attempt to allege facts to support its standing to 
seek judicial review of the Commission's order in this case. Its failure 
to do so must be fatal to this appeal. Valley Telecasting Company, Inc. 
vy. Federal Communications Commission, Case No. 18092, D.C. Cir., 
decided May 22, 1964. 


: Clarksburg Publishing Company v. Federal Communications Commission, 
96 U.S. App. D.C. 211, 225 F.2d 511, 12 RR 2024 (1955). 
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pa 


| 
The Failure of Appellants To Raise Their Objections to the 
Assignment Prior to Commission Grant Thereof Constituted 


Ground for Denial of the Petition for Reconsideration. _ 


Appellants made their initial appearance in this proceeding on 
April 13, 1964, one month after Commission grant of the WBOY-TV 
assignment application. They now attempt to place themselves in the 
position of having protested the assignment application by noting the 
existence of an "informal objection" to the application by Clarksburg 
subscribers. 


On March 5, 1964, a citizen's committee now alleged tol be appel- 
lant's predecessor in interest sent an informal "plea" signed by some 
1500 Clarksburg CATV subscribers urging the Commission to force 
the Clarksburg CATV to restore reception of WIIC-TV and WTAE-TV, 
Pittsburgh, Pennsylvania. This 'plea'’ was filed with the Commission 
more than eleven months after the assignment application was accepted 
for filing, ten months after the petition to deny filed by WJPB-TV, near- 
ly four months after the application was designated for oral argument, 
and only eight days before the Commission's approval of the WBOY-TV 
assignment. | 


The plea filed by the subscribers was unverified. Moreover, the 


plea was solely concerned with voicing the CATV subscribers’ com- 
plaints about the service. It contained no reference to the WBOY-TV 
assignment application then pending before the Commission. 


Appellant Citizens Committee, in seeking to credit itself with this 
informal plea, has made no attempt to show a chain of representation 
indicating that it is the successor to the previous group. Appellant 
Clarksburg Publishing, of course, makes no claim to the informal plea. 
Its initial appearance admittedly dates back only to April 13, 1964, one 
month after the Commission grant of the applications. | 
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Neither Citizens Committee nor Clarksburg Publishing has pre- 
viously made any claim of right to the informal plea discussed above. 
Citizens Committee's attempt for the first time to credit itself with 
this “plea” now demonstrates the futility of its claim to timeliness, 
apparently now abandoned, in the proceedings below. Because the very 
essence of appellants action in this case has been to prolong the litiga- 
tion’ a review of the events which placed appellants on notice as to 
the pendency of the WBOY-TV assignment application is pertinent. 


The notice of proposed assignments and subsequent developments 
were repeatedly commented on and reported in the two Clarksburg 
newspapers, both owned by appellant Publishing Company. 


On March 11, 1963, the Clarksburg Telegram published a detailed 
report on the sale of WBOY-TV by Rust Craft Broadcasting 
Company to Fortnightly Corporation. In that article, it was noted that 
Fortnightly is the owner of Clarksburg Television Cable Company which 
operates the CATV system in Clarksburg. Similar articles appeared in 
the Telegram on March 12, 1963. 


Significantly, a "Publisher's Editorial” on March 12, 1963, in the 
Clarksburg Telegram, noted that "the cable company recently substi- 
tuted the local station in place of a good Pittsburgh station. . ."', while 
discussing the sale of WBOY-TV announced the preceding day. 


The Clarksburg Exponent on May 19, 1963, carried a front page 
report, of three-column headline width, describing in unusual detail the 
nature of the applications, the issues involved, and the opposition filed 
by WJPB-TV. ‘Continuing for nearly three full columns on a subsequent 


ee 

a0 See Federal Communications Commission Memorandum Opinion and Order, 
released June 26, 1964, denying appellants' petition for immediate stay, 
wherein the Commission stated: ". . . nor do we believe that petitioners 
are acting with all possible diligence to seek judicial review and a judicial 
stay." Appellants subsequently requested the Commission to strike the 
quoted language from its opinion, which request was denied. 
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page, the article quoted verbatim paragraphs 2 through 8 ‘4 34 through 
39 of WJPB-TV's petition to deny the applications. Thereafter, on 

May 26, 1963, the Exponent in similarly thorough fashion quoted ver- 
batim portions of the opposition filed by the proposed assignee and 


assignor. 


On February 27, 1964, the Clarksburg Telegram, and on eciiGay 
28, 1964, the Clarksburg Exponent, reported an announcement by Mr. 
Sandford F. Randolph, General Manager of the Clarksburg Cable Com- 
pany, of an agreement between Fortnightly and WJPB-TV whereby 
WJPB-TV would be received on the Clarksburg cable beginning March 
1, 1964. The article quoted Mr. Randolph as stating that "the agree- 
ment with WJ PB-TV was entered into in order to resolve outstanding 
disputes with the station.” Mr. Randolph's statement clearly indicated 
that one of the purposes of the agreement was to remove WJPB- TV's 
objections to the WBOY-TV license assignment. 


Numerous other articles appeared in the various Clarksburg ana 
surrounding area newspapers in what must be considered an unusually 
extensive and detailed coverage of matters pertaining to the proposed 
assignment. Of course, as previously mentioned, the two Clarksburg 
newspapers are published by appellant Publishing Company. It is thus 
inconceivable that joint appellants were not sufficiently aware of the 
considerations involved in the assignment to file a timely eewon to 
deny. 


Appellants nevertheless argue that their objections to Commission 
action in this case must be heard despite their failure to make a pre- 
grant protest of the application, and, moreover, despite their failure to 
show why such objections could not have been made before the Commis- 
sion grant. 


The propriety of the Commission's action in this case must be ap- 
praised in its statutory setting, for in doing so it becomes obvious that 
Congress sought to eliminate the very type of post-grant einple now 
being made by appellants. 
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Until 1960, the Communications Act of 1934, as amended’ made 
express provision for the protest of new licensing authority only after 
the initial grant by the Commission. To remedy the obvious deficiencies 
in such a procedure insofar as administrative orderliness is concern- 
ed, Congress enacted a new provision which created the machinery for 
pre-grant protests.’ Under the new provision, a party in interest 
may in television license assignment proceedings file a petition to deny 
an application with the Commission no later than 30 days after public 
notice of the acceptance for filing of the application. . 


The petition to deny the application must contain specific allega- 
tions of fact sufficient to show that a grant of the application in question 
would be prima facie inconsistent with the public interest, convenience 
and necessity. The allegations of fact muey be supported by affidavit of 
a person with personal knowledge thereof. * To obtain a hearing on 
the application, the protestant must anew iat there are substantial and 
material questions of fact to be decided.’ 


In the event that the protestant has failed to make a timely objec- , 
tion to a Commission grant, it is extended the second opportunity to 
participate in consideration of the application by filing a neveoe for 
intervention not less than ten days prior to the date of hearing.’® 
Even at that stage, the protestant who has not entered the proceeding 
with a formal pre-grant protest of the application may petition for an 
enlargement of the issues to be considered during the hearing. 


Sk eee eee 
47 U.S.C. § 151, et seq. 
12 


47 U.S.C. §309(d). 

13 47 1.8.C. § 309(d)(1); 47 C-F.R. $1.580(1). 
14 47 y.8.C. § 309(4)(1)- 

15 47 y.8.C. § 309(4)(2). 

16 47 .8.C. §309(e). 
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An additional avenue for seeking redress of a Commission act 
which has adversely affected it is provided to the prospective protestant 
who has failed to participate in the pre-grant proceedings, by Section 
405 of the Communications Act.’” Section 405 provides that any 
person, whether or not a party to the proceeding, who is aggrieved or 
adversely affected by the Commission's action may petition ‘for rehear- 
ing of such action, The section expressly states that the Commission 
is vested with discretion to eran such a hearing "if sufficient reason 
therefor be made to appear"’. 


Pursuant to its authority to establish general rules governing such 
rehearings, the Commission has promulgated rules and regulations re- 
quiring the petitioner to show good reason why it was not possible for 
him to participate in the earlier stages of the proceeding. Where the 
petition relies on facts which have not previously been presented to the 
Commission, it must show, insofar as pertinent herein, that they (1) 
relate to events which occurred or circumstances which changed since 
the last opportunity to present such matters; (2) were unknown to peti- 
tioner until after his last opportunity to present such matters, and he 
could not through the exercise g3 ordinary diligence have learned of the 
facts prior to such opportunity; *° or (3) the Commission determines 
that consideration of the facts relied on is required in the public 
interest.” | 


In the words of this Court, the rules promulgated by the Commis- 
sion, where a party protesting the Commission grant appears for the 
first time subsequent to the grant, require this showing: 


17 47 S.C. $405 


18 FCC Rules and Regulations, §1.106(c)(1); 47 C.F.R. 
1.106(c) (1). 


1974, §1.106(c) (2). 
2014, §1.106(c) (3)- 
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"They demand either that a good reason be given why 
a pre-grant opposition was not utilized or a pleading of 
facts which, if shown to be true, clearly point to an injury 
to the public sufficient to outweigh considerations of ad- 
ministrative orderliness.""*? 


These regulations were upheld by this Court in Springfield Tele- 
vision Broadcasting Corp. v. Federal Communications Commission, 
___ U.S. App. D.C. ___, 283 F.2d 186 (1964). Accordingly, the decisions 
of this Court clearly recognize that Congress intended the guide post 
"public interest, convenience and necessity" to comprehend both pro- 
cedural and substantive elements. Orderliness, expedition, and finality 
in the adjudicatory process are appropriately considered in making a 
determination under that standard.” 


Appellants made no attempt to voice their objections to the WBOY- 
TV assignment application prior to Commission grant thereof, despite 
the fact that they had adequate notice to make a timely objection. The 
numerous newspaper articles discussed above clearly indicate that ap- 
pellants had actual notice of the proposed assignment of license. More- 
over, the Commission's policies with respect to non-duplication pro- 
tection by CATV’s of the local television stations in licensing proceed- 
ings is well established. Carter Mountain Transmission Corporation, 
22 RR 193 (1962); affirmed at 321 F.2d 359, 116 U.S. App. D.C. 93; cert. 
denied 375 U.S.'951 (1963); Wentronics, Inc. vy. Federal Communications 
Commission, 1 RR2d 293 (1963); affirmed at 331 F.2d 782, (D.C. Cir. 
1964); Distribution of Television Programs by CATV Systems, FCC 
62-871, 23 RR 1624 (1962); Notice of Proposed Rule Making, FCC 
Dockets 14895 and 15233, released December 13, 1963; and Notice of 
Inquiry, FCC Docket 15415, released April 16, 1964. 


a Valley Telecasting Company, Inc. v. F.C.C., Case No. 18092, D.C. Cir. 
decided May 22, 1964. 


22 Wid. 
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In the Collier proceeding the Commission expressly referred to 
certain agreements entered into by the parties relating to protection 
of the local television station by the CATV: 


"| we recognize that in many instances the station 
and the CATV system have worked out a satisfactory ar- 
rangement which in actual operation fully serves the needs 
of both. Where there is such an arrangement which both 
parties still believe suited to their particular situations, 
it is not our intention to upset or replace it, for it may | 
reasonably constitute a particularization of the public | 
service interest in that area. In short, an agreement, 
fairly arrived at between the parties and designed to | 
fit the particular needs of the area, is entitled to great 
weight; we do not mean to inhibit or impair the good 
faith working out, by the broadcaster and the CATV, of | 
the problems hereunder consideration.” 


Accordingly, appellants should have known that such an agreement 
might well be made by Fortnightly and WJ PB-TV before the assign- 
ment application could be considered by the Commission as comporting 
with its established policies or that the Commission by appropriate 
order might impose their policy on the parties. Appellants failure to 
reach this reasonable conclusion or to be informed of this well estab- 
lished policy is no excuse for a belated objection to the application. 


Ot | 
Appellants Request for a Remand of This Proceeding to the 
Commission for Further Hearing on Certain Alleged Matters 
Must Be Denied for Failure to Allege Specific Facts Which 
Show Substantial and Material Issues of Fact Affecting the 
Public Interest, Sufficient to Disrupt Administrative Orderli- 
ness by Reopening the Record for Further Hearing Below 


The primary question involved in this appeal is whether the Com- 
mission's grant of the WBOY-TV license assignment application in the 


23 Collier Electric Company, FCC Dockets 14341 - 44 (1964). See Collier 
Electric Company , 2 RR 2d 675 (1964). 
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light of appellants’ objections thereto, subsequent to Commission 
grant, was arbitrary and capricious. Appellants have argued that the 
Commission should be required to hold a hearing on various issues 
which it has alleged must be considered. The failure of the Commis- 
sion to hold an evidentiary hearing with respect to these matters is the 
essence of appellants’ claim that the Commission's decision in granting 
the license assignment application is erroneous and should therefore 
be reversed. 


Appellants first allege that a hearing is necessary to deter mine 
whether Northern's license should be subject to a condition requiring 
it to receive the five metropolitan stations originally received in addi- 
tion to the two local stations. As an essential concomitant of this con- 
tention, they further allege that the Commission erred in holding (1) 
that the differences between Fortnightly and the CATV subscribers were 
the result of arrangements between Fortnightly and WJPB-TV; and (2) 
that a hearing was not necessary to determine: (a) whether the CATV 
subscribers receive WBOY-TV "off the air”; (b) whether WJPB-TV is © 
local’ to Clarksburg, West Virginia; and (c) whether black and white 
television programs are inferior to programs broadcast in color. 


Finally, appellants assert that a hearing is necessary to determine 
whether (1) Fortnightly has the character qualifications to be the li- 
censee of WBOY-TV; (2) the public interest is served by common owner 
ship of the Clarksburg CATV and WBOY-TV; and (3) such common 
ownership violates the federal anti-trust laws. 


In its decision denying appellants’ petition for reconsideration, in 
which the matters now presented to this Court were raised, the Com- 
mission stated: 


"We have considered the allegations and contentions 
of all the petitioners and we conclude that the public 
interest does not require the setting aside of our order 
granting the assignment or the holding of an evidentiary 
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hearing. No good reason has been presented for the 
failure to file a pre-grant petition to deny and the in- 
nuendos, insinuations, and general conclusionary state- 
ments set forth in the petitions do not meet the require- 
ments for specific allegations of fact which raise material 
and substantial issues."°4 [Emphasis added]. 


The Commission clearly recognized that in each of the allegations 
raised, appellants did not assert the truth of their allegations, but mere- 
ly alleged that a hearing should be held to determine their validity. 


After denying appellants’ petition for reconsideration on grounds of 
untimeliness and standing but, nevertheless considering the merits of 
appellants’ claims on its own motion, it also found that the public 
interest did not require a hearing. ) 


Under Section 309(e) of the Communications Act of 1934, as amend- 

ed, 25 the Commission is required to formally designate an assign- 
ment of license application for hearing where it finds that a: substantial 
and material" question of fact is presented or for any reason it is un- 
able to find that a grant will serve the public interest, convenience, and 
necessity. The Commission is allowed broad discretion in determining 
whether a hearing on the application should be ordered. In reviewing 
the Commission's determinations, this court is charged with the re- 
sponsibility of ascertaining whether the Commission has fairly exer- 
cised its discretion. Federal Communications Commission v. RCA 
Communications, Inc., 346 U.S. 86 (1953). 


On appeal, the court must affirm the Commission's decision as to 
the facts, if supported by substantial evidence, unless the decision is 
clearly arbitrary or capricious. Eastland Company v. Federal Com- 
munications Commission, 67 U.S. App. D.C. 316, 92 F.2d a (1937); 


24 wremorandum Opinion and Order. FCC 64-534. released June 16, 1964, pp. 
12-13. 


25 47 U.S.C. §309(e). 
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cert. denied 302 U.S. 735. Moreover, the court will not assume super- 
visory control of questions of policy but must leave such matters 
wholly in the hands of the Commission, Pottsville Broadcasting Co. 

vy. Federal Communications Commission, 69 U.S. App. D.C. 7, 98 F.2d 
288 (1938). 


Where, as in this case, the Commission's decision is challenged 
for the first time after a grant of the application, the facts alleged must 
| clearly point to an injury to the public sufficient to outweigh con- 
siderations of administrative orderliness.” Valley Telecasting Co. v. 
Federal Communications Commission, Case No. 18,092, D.C. Cir., 
decided May 22, 1964. Implicit in the consideration of "administrative 
orderliness” is a recognition of the fact that good cause must be shown 
why such matters could not have been raised prior to the Commission's 
grant. Compare 47 U.S.C. 405 and 47 C.F.R. $1.106. 


Appellants have first argued that a hearing should be held to de- 
termine whether Fortnightly as a condition of its acquisition of WBOY 
should be required to receive on its Clarksburg community antenna , 
system five distant metropolitan television stations in addition to the 
Clarksburg and Weston stations. The contention by appellants that the 
Commission erred in refusing to assert jurisdiction to require Fort- 
nightly to receive the five metropolitan stations misinterprets the 
Commission's action. The Commission does have jurisdiction to im- 
pose conditions in licensing proceedings and it did so in this case. The 
condition imposed required protection of the two local television sta- 
tions rather than reception of all five metropolitan stations, as appel- 
lants desire. The Commission chose this course of action because it 
was the only course available consistent with its policies. The result 
is reception of the programs of all three major networks, and maximum 
reception of locally originated programming of WBOY-TV and WJPB- 
TV. 


Appellants have alleged that the Commission was required to hold 
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an evidentiary hearing to determine whether WJPB-TV, Weston, West 
Virginia, is a station local to Clarksburg, West Virginia, for purposes 
of protection by the CATV. In seeking a resolution of this question, 
appellants have argued that the signal transmitted by WJPB- TV to 
Clarksburg is of inferior quality and not in color. 


The Commission, in denying appellants' petition for reconsidera- 
tion, concluded that its allegations raised no material question of fact 
requiring a hearing on this issue. Its objections, according to the Com- 
mission, failed to take into account the proximity of Weston, West 
Virginia, to Clarksburg, West Virginia. The Commission concluded 
that both WJPB-TV and WBOY-TV serve the Weston- Clarksburg area, 
and advertiser support presently being received by those stations is 
based on coverage of both communities; in fact, the Grade A contours 
of both stations include both communities. The Commission found that 
appellants alleged no facts to indicate that WJPB-TV would not lose 
advertising revenues without the protection of the CATV. ! 


The protection of WJPB-TV by the Clarksburg CATV is clearly 
consistent with established Commission policy as affirmed twice by 
this Court in its Carter Mountain and Wentronics decisions. The 
philosophy underlying each of those cases is protection by the com- 
munity antenna system of those stations within whose Grade A contour 
the CATV is located, not limiting protection to the stations assigned to 
the community in which the CATV is located. 


Appellants' further argue that this case should be feranied for 
hearing to determine whether the public interest requires reception of 
WBOY-TV by the CATV and whether WBOY-TV is, in fact, received 

"off the air’ by the CATV subscribers. This claim also ignores the 
Commission's well established policy to promote local television re- 
ception. 


Appellants would urge as arbitrary and capricious the Commis- 
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sion's failure to hold an evidentiary hearing to determine whether pro- 
grams in black and white should be considered equivalent to programs 
in color, for purposes of protection against program duplication. In 
requesting a hearing on this matter, however, appellants have mistaken 
the basic issue involved in this proceeding. The Commission has im- 
plicitly found that the public interest does not lie with the special 
interests of the CATV subscribers, thereby refusing to recognize their 
desires as determinative of public need. Rather, the public interest, in 
the judgment of the Commission, lies in promoting strong local tele- 
vision for the entire public within the area served by the Clarksburg 
and Weston stations. 


The character qualifications of Fortnightly are challenged by ap- 
pellants because of its relationship to the Schwager-Wood Corporation. 
Appellants assert that Fortnightly's acquisition in 1959 of the Schwager- 
Wood Corporation, which in 1960 became the subject of criminal pro- 
ceedings for violation of the anti-trust laws, presents a character issue 


requiring a hearing. Fortnightly is alleged to be lacking in candor for: 
failing to reveal all the details concerning the Schwager-Wood litiga- 
tion in its application for assignment of the WBOY-TV license. 


The Commission found this charge to be "completely unfounded". 
Fortnightly’s portion of the application for assignment, the Commission 
concluded, contained a "forthright statement” of the Schwager-Wood 
matter. In denying the appellants’ request for a hearing into this mat- 
ter, the Commission stated: 


"Petitioners do not allege that Fortnightly knew of, 
or participated in, the illegal activity charged against 
Schwager-Wood. Neither do petitioners specify any de- 
tails or information which Fortnightly omitted from the 
exhibit and which would reflect adversely on its character 
qualifications. All petitioners have done is propound a 
series of questions intended to imply that the answers 
would be unfavorable to Fortnightly. We find no basis 
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for a hearing to determine Fortnightly's character | 
qualifications ae be a licensee of the Commission. [Em- 
phasis added]." 


It may be noted that Fortnightly in its applications identified the 
case as relating to the well known electrical anti-trust cases which 
were pending before the Department of Justice at time Commissioner 
Loevinger was Assistant Attorney General in charge of the Anti-trust 
Division. It seems under these circumstances quite unrealistic to 
suggest that the Commission could not have been fully informed about 
these matters, by reason of Commissioner Loevinger's expertise and 
past responsibilities. 

Appellants allege on appeal that the Commission's finding of a 
public interest in common ownership of WBOY-TV and the CATV is 
erroneous and unsupported by the evidence. It requests that the case 
be remanded for a hearing to determine the validity of this finding. In 
support of this request, appellants have devised an unusually obscure 
argument which, when shed of its camouflage, revolves about the 
erroneous assumption that the CATV may originate programming, par- 
ticularly advertising. This contention, rejected by the Commission, 
ignores the fact that the CATV does not originate television signals 
and, moreover, is expressly prohibited from originating any program- 
ing or advertising by its franchise from the city of Clarksburg. The 
television station and the CATV facility perform entirely different 
functions. The television station originates and broadcasts intelligence, 
sustaining itself by advertising revenues. The CATV, on the other hand, 
provides a reception service as an adjunct of the home viewers’ tele- 
vision set, and sustains itself by a monthly charge to subscribers for 
its reception service. 


There is no inherent or per se evil in the common ownership of the 


ee Memorandum Opinion and Order, FCC 64-534, released June 16, 1964, p. 10. 
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television station and the CATV system by virtue of the Commission's 
notice of a general inquiry into this subject matter. Notice of Inquiry, 
Docket 15415 (1964). Mere notice of an inquiry into this matter cannot 
be construed to be a final or even preliminary determination that Com- 
mission licensees Should not be permitted to own and operate CATV 
systems. 


As the Commission correctly noted in this case, Fortnightly has no 
control over the programs broadcast by the stations carried on the 
CATV system, other than WBOY-TV. Consequently, the viewing public 
in Clarksburg and the surrounding area will continue to receive pro- 


grams from diverse and independent sources. For these reasons, the 
Commission found that there would be no substantial concentration of 
control of the media of mass communications in the Clarksburg area. 


In granting’ the assignment application, the Commission further 
found that the benefits to the public from a settlement of the long con- 
troversy between the CATV and local stations outweighed the desir- 
ability of separate ownership of the two facilities. By the agreements 
settling their differences, and by the protection against duplication of 
programming, the Commission stated that there was a greater assur- 
ance of continued local television service from both stations. 


In making the grant, the Commission concluded that should Fort- 
nightly fail in its obligation to serve the public interest, either by sub- 
jugating the interests of WBOY-TV to the interest of the community 
antenna system, or for any other reason, it could remedy the situation 
upon WBOY-TV's license renewal application. 


As a last resort, appellants have alleged that the Commission com- 
mitted error in refusing to hold an evidentiary hearing as to whether 
Fortnightly's common ownership of WBOY-TV and the CATV system 
would violate the anti-trust laws of the United States. Consistent with 
its failure to allege facts which would indicate a necessity for hearing 
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with respect to the previous issues discussed, appellants merely sug- 
gest that there may be an anti-trust question involved in this proceed- 
ing. They have failed to allege facts in support of their general con- 
clusionary statements. | 


CONC LUSION 


It has been shown that neither Citizens Committee nor Publishing 
Company has standing as a person "aggrieved or adversly affected" by 
the Commission's decision in this proceeding. Moreover, thé objections 
raised were not presented in a timely pre-grant protest of the applica- 
tion. ; 


Each of the allegations raised by appellants was considered by the 
Commission at the time of the initial grant, made after hearing oral 
argument on the application, and again when appellants filed their 
petition for reconsideration. In each instance, the allegations were 
rejected. 


As the foregoing discussion makes plain, and as the Commission 
properly concluded, the matters now raised by appellants do not factually 
state a public injury. Only general conclusionary statements are set 
forth which, even assuming them to be true, do not point to an injury 
sufficient to outweigh the element of administrative orderliness es- 
sential to proceedings of this nature. 


Respectfully submitted, 


E. STRATFORD SMITH 
Smith & Pepper 
1101 Seventeenth Street, N.W. 
Washington, D.C. 20036 | 
| 
ROBERT C, BARNARD 
Cleary, Gottlieb, Steen & Hamilton 
224 Southern Building 
Washington, D.C. 20005 | 
Attorneys for hilervenor Northern West 
Virginie Teleerston Broadeastsne 
Com pany 
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APPENDIX OF STATUTES 


Sec. 309(d)(1)' Any party in interest may file with the Commission a 
petition to deny any application (whether as originally filed or as 
amended) to which subsection (b) of this section applies at any time 
prior to the day of Commission grant thereof without hearing or the 
day of formal designation thereof for hearing; except that with 
respect to any classification of applications, the Commission from time 
to time by rule may specify a shorter period (no less t] on thirty days 
following the issuance of public notice by the Commis:ion of the ac- 
ceptance for filing of such application or of any substantial amend- 
ment thereof), which shorter period shall be reasonably related to the 
time when the applications would normally be reached for processing. 
The petitioner shall serve 2 copy of such petition on the applicant. 
Tho petition shall contain specilic allegations of fact suflicient to show 
that the ‘petitioner is a party in interest and that a grant of the ap- 

lication would be prima facie inconsistent with subsection (2). 
Bitch allegations of fact shall, except for those of which official notice 
may be taken, be supported by affidavit of a person or persons with 
personal knowledge thereof. ‘The applicant shall be given the oppor- 
tunity to file a reply in which allegations of fact or denials thereof 
shall'similarly be supported by affidavit. 

(2) If the Commission finds on the basis of the application, the 
pleadings filed, or other matters which it may officially notice that 
there are no substantial and material questions of fact and that a grant 
of the application would be consistent with subsection (a), it shall 
make the grant, deny the petition, and issue a concise statement of the 
reasons for denying the petition, which statement shall disposo of all 
substantial issues raised by the petition. Ifa substantial and material 
question of fact is presented or if the Commission for any reason is 
unable to find that grant of the application would be consistent with 
subsection (a), it shall proceed as provided in subsection (e). 

Sec. 309(e) If, in the case of any application to which subsection (a) of 
this section applies, a substantial and material question of fact is 

resented or the Commission for any reason is unable to make the find- 
Ing specified in such subsection, it shall formally designate the ap- 

_ plication for hearing on the ground or reasons then obtaining and 
shall forthwith notify the applicant and all other known parties in in- 
terest of such action and the grounds and reasons therefor, specifying 
with particularity the matters and things in issue but not including 
issues or requirements phrased generally. When the Commission has 
so designated an application for hearing the artics in interest, if 
any, who are not notified by the Commission o such action may ac- 
uire the status of a party to the proceeding thereon by filing a peti- 
tion for intervention showing the basis for their interest at any time 
not less'than ten days prior to the date of hearing. Any hearing sub- 
sequently held upon such application shall be a full hearing in which 
the applicant and all other parties in interest shall be permitted to 
Rersore ‘The burden of proceeding with the introduction of evi- 
ence and the burden of proof shall be upon the applicant, except 
that with respect to any issue presented by a petition to deny or a peti- 
tion to enlarge the issues, such burdens shall be as determined by the 
Commission. 


Src, 405. After an order, decision, report, or action has been made | 
or taken in any proceeding by the Commission, or by any desi, ated | 
authority within the Commission pursuant to a delegation under sec- | 
tion 5(d) (1), any party thereto, or any other person aggrieved or, 
whose interests are adversely affected thereby, may petition for re-! 
hearing only to the authority making or taking the order, decision, 
report, or action; and it shall be lawful for such authority, whether 
it be the Commission or other authority designated under section 5 
(d) (1), in its discretion, to grant such a rehearing if sufficient reason 
therefor be made to appear. A petition for rehearing must be filed 
within thirty days from the date upon which public notice is given of 
the order, decision, report, or action complained of. No such applica; 
tion shall excuse any person from complying with or obeying any 
order, decision, report, or action of the Commission, or operate in any 
manner to stay or postpone the enforcement thereof, without the 
special order of the Commission. The filing of a petition for rehear- 
ing shall not be a condition precedent to judicial review of any such 
order, decision, report, or action, except where the party seeking such 
review (1) was not a party to the proceedings resulting in such order, 
decision, report, or action, or (2) relies on questions of fact or law 
upon which the Commission, or designated authority within the Com: 
mission, has been afforded no Sppereanly to pass. The Commission, 
or designated authority within the Commission, shall enter an order, 
with a concise statement of the reasons therefor, denying a petition 


for rehearing or granting such petition, in whole or in part, and 
ordering such further proceedings as may be appropriate: Provided, 
That in any case where such petition relates to an instrument o 
authorization granted without a hearing, the Commission, or desig+ 
nated authority within the Commission, shall take such action witha 
ninety days of the ae of such petition. Rehearings shall be 


governed by such general rules as the Commission may establish, 
except that no evidence other than newly discovered evidence, evidence 
which has become available only since the original taking of evidence, 
or evidence which the Commission or designated authority within the 
Commission believes should have been taken in the original proceed: 
ing shall be taken on any rehearing. The time within which a peti- 
tion for review must be filed in a proceeding to which section 402(a) 
oP lies, or within which an appeal must be taken under section 402 
( , in any case, shall be computed from the date upon which public 
notice is given of orders disposing of all petitions for rehearing filed 
with the Commission in such proceeding or case, but any order, 
decision, report, or action made or taken after such rehearin 

reversing, changing, or modifying the original order shall be subject 

to the same provisions with respect to rehearing as an original order. 


Sec. 402(b) Appeals may be taken from decisions and orders of the Com- 
mission to the United States Court of Appeals for the District of 
Columbia in any of the following cases: _ ; TAS 

(1) By any applicant for a construction permit or station license, 
whose application is denied by the Commission. ae 

2) By any applicant for the renewal or modification of any 
such instrument of authorization whose application is denied by the 
Commission. 

(3) By any party to an application for authority to transfer, 
assign, or dispose of any such instrument ‘of authorization, or any 
rights thereunder, whose application is denied by the Commission, 

(4) By any applicant for the permit required by section 325 of 
this Act whose application has been denied by the Commission, 
or by any permittee under said section whose permit has been re- 
voked by the Commission. 

(5) By the holder of any construction permit or station license 
which has been modified or revoked by the Commission. 

(6) By any other person who is aggrieved or whose interests are 
adversely affected by any order of the Commission granting or deny- 
ing any application described in paragraphs (1), (2) +), and (4) 
hereof. 

(7) By any person upon whom an order to cease and desist has 
been served under section 312 of this Act. 

(8) By any radio operator whose license has been suspended by 
the Commission. 
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BRIEF FOR INTERVENOR 
RUST CRAFT BROADCASTING COMPANY 


Intervenor, Rust Craft Broadcasting Company , has 
examined the Brief of the Federal Communications Commission, 
Appellee, filed simultaneously with this Brief. 

In order not to burden the record by repeating 
Appellee's arguments, Intervenor hereby advises the Court 
that it agrees with the views of the Federal Communications 
Commission with respect to the questions raised on the 


merits by this appeal, as set forth in Appellee's Brief, 


and adopts those views as its own. 
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For tue Disrricr or CotumsBia Circuit 
No. 18,738 


Crrizexs TV Protest ComMITTEE 
and 
CuarKspurG PusuisHine Company, Appellants, 
v. 
FeperaL Communications Commission, Appellee, 


Rust Crarr Broapcastrxc Company, NorrHern West 
Vircinia TELEVISION BroapcasTine CoMPANY, AND 
WJPB-TV, Inc., Intervenors. 


¥ 


On Appeal From Orders of the 
Federal Communications Commission 


REPLY BRIEF FOR APPELLANTS 


1. Introductory—In our view there is no question of 
standing in this case to bar the Courts review of the Com- 
inission’s orders. See Brief for Appellants, pp. 22-23. 
‘he Commission agrees (Brief for Appellee, pp. 10n, 15). 
However, Intervenor Northern urges lack of standing in 
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both Appellants, and may be urging, although it is obscure,’ 
lack of timeliness, too.2 We reply to those contentions. 


2, The standing of the Citizens Committee—By its 
Order (R. 722) denying the Citizens Committee’s Petition 
for Reconsideration, the Commission refused to protect the 
Clarksburg cable system subscribers from serious depriva- 
tion and degradation of their television service and from 
monetary losses. The resulting injury to such subscribers 
includes the reduction of their television reception from 
five metropolitan stations to three; the substitution of 
WBOY’s inferior programs in color for the superior, 
duplicating programs in color of a metropolitan station; 
the loss of all metropolitan station programs in color which 
duplicate the black and white programyof WJPB; and the 
payment of the same charges for television service so re- 
duced and degraded as they formerly paid for full and 
high quality television service (R. 495, 498-509). The 
direct, tangible, and substantial injuries to the subscribers 
are not eliminated by merely designating the subscribers to 
be ‘‘general public’’ and premising no standing from that 
appellation. Plainly, the subscribers, represented here by 
the Citizens Committee, are aggrieved by the Commission’s 
refusal to protect their interests, and their interests are 
adversely affected by that refusal. 


No more than these injuries of ‘‘a direct, tangible, and 
substantial nature’’ is needed for standing. Such is the 
reasonable rule of the Commission’s uniform line of deci- 
sion (except for this case). See Central Wisconsin Televi- 
sion, Inc. 24 R.R. 912, 916-917; Northern Pacific Radio 
Corp., 23 R.R. 186, 189; Connecticut Water Co., 16 R.R. 
909: and Bay Radio, Inc., 14 R.R. 715, 717. 


1Contrast Points IIT and III of Brief for Intervenor, Northern West 
Virginia Television Broadcasting Company. 


2Intervenor, WJPB-TV, has filed no brief. Intervenor, Rust Craft Broad- 
casting Company, has merely stated in its one-page “‘Brief’’ that it agrees 
with and adopts the views of the Commission ‘‘with respect to the questions 
raised on the merits by this appeal.’’ 
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If it were true, as Northern says (its Brief, p. 9), that 
the injury to the subscribers must be of an economic 
financial nature,* there is a clear financial and economic 
injury here. By reason of the Commission’s refusal to 
protect their interests, or even to consider such protection, 
the subscribers now get less service for the rates they con- 
tinue to pay. Compare Columbia Broadcasting System, 
Inc. v. United States, 316 U.S. 407, and Grantk v. Federal 
Communications Commission, 98 App. D.C. 247, 234 F(2) 
682. In both of these cases, the deleterious effect of a Com- 
inission order upon advantageous contractual relations con- 
ferred standing for opposition to, and review of the order. 


The frivolous nature of Northern’s contention of no 
standing is demonstrable by a comparison of this case 
with that of the Transit Riders Association. See the sub- 
sequent history of Capitol B/Casting Co., 8 R.R. 229, in 
which the Commission chose‘ to avoid confession of error 
in this Court by recognizing the standing of the Transit 
Riders Association. If, for standing, the Commission re- 
quired economic or financial injury, which the Commission 
does not, and if such injury were absent here, which is not 
the fact, and if the subscribers to the Clarksburg cable 
system were just stubbornly wrong in believing they now 
get worse and less service then before, such subscribers 
would, at a minimum, remain a captive audience who do 


3In fact, this Court and the Commission have never limited standing to 
economic and financial injury. Bay Radio, Inc., 14 R.R. 715 (Held: Share- 
holder in licensee represented as a good musie station has standing to oppose 
assignment of license to persons alleged to be uninterested in good music) ; 
The Good Music Station, Inc, 14 R.R. 512 (Standing of minority stock- 
holder in licensee to oppose assignment rested in part on injury to his in- 
terest in establishing good music stations); see Aldo De Dominicis, 14 RR. 
76, 79; Greater Huntington Radio Corp,, 14 R.R. 270e, 274, Cf, Pollak v. 
Public Utilities Commission, 89 App. D.C. 94, 191 F(2) 450, rev’d on other 
grounds, 343 U.S. 451 (Bus riders providing a captive audience for bus 
broadeasts held to be ‘‘affected’’ and so to have standing for contesting a 
Public Utilities Commission order permitting the broadcasts). 


4See Transit Riders Association, Inc, Vv. U.S.A., C.C.A.D.C, No, 11,574, 
appeal dismissed July 1, 1953. 
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not appreciate the television service accorded to them. So, 
on these hypotheses, the Citizens Committee would have 
standing indistinguishable from the standing of the Transit 
Riders Association recognized by the Commission in 
avoidance of confession of error in this Court. Indeed, on 
these hypotheses, the standing of the Citizens Committee 
would be somewhat stronger than the standing of the 
Transit Riders Association. The transit riders could get 
off the busses and use taxicabs; but if the subscribers here 
wore to get off the cable system, they would have to forego 
all television from metropolitan stations. 


3, The standing of Clarksburg Publishing.—Clarksburg 
Publishing, whose newspapers circulate in Clarksburg, com- 
petes with WBOY and the television stations carried by 
Fortnightly’s cable system for audience attention and the 
advertising revenues consequent thereon (R. 497). Com- 
mon ownership of the cable system and WBOY would 
enhance the competitive position of WBOY for advertis- 


ing revenues and would result in a diversion of such revenue 
from Clarksburg Publishing (R. 497-498). In finding stand- 
ing on these facts (R. 712), the Commission was indubitably 
right. Section 310(b) of the Communications Act of 1934 
as amended. 47 U.S.C. See. 310(b) ; Clarksburg Publishing 
(Co. v. F.C. C., 96 App. D.C. 211, 225 F(2) 511; Camden 
Radio. Inc. v. F.C.C., 94 App. D.C. 312; 220 F(2) 191; 
Cable Vision. Inc. v. Kutz, 211 F. Supp. 47 (D.C. Idaho).* 


5 The Commission’s own decisions are in accord. American Colonial 
B/Caating Corp., 21 R.R. 154; J. R. Karban, 20 R.R. 828; WJPB-TV, 19 R.R. 
1381: St. Louis Telecast, Inc, 19 R.R. 1185; Mesa Microwave, Inc., 18 R.R. 
687: Intercontinental B/Casting Corp., 17 R.R. 588; Montana Microwave Co., 
16 R.R. 736a; Palm Springs Translator System, Inc., 15 R.R. 70; Valley 
B/Casting Co, (KWOW), 18 R.R. 208a, 208e; Ajax Enterprises (WPHD), 13 
R.R. 203; Elyria-Lorian B/Casting Co., Inc., 13 R.R. 116a; Richland, Inc., 18 
R.R. 118; WMIE-TYV, Inc, 11 R.R. 1091; Hyman Rosenblum, 11 R.R, 826; 
WBBF, Inc.. 10 R.R. 10320; Globe Wireless, Ltd, 8 R.R. 1101, 1105. 


The combination of cable system and WBOY approved by the Commission 's 
decision effects economies of operation as in James A, Saunders, 17 R.R. 
727, and O. R. Mitchell Motors, 14 R.R. 85; increases the monopolistic position 
of the assignee group as in Transcontinental Television Corp., 21 R.R. 945; 
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4. The timeliness of appellants’ participation in the 
proceedings below.—The center of appellants’ complaint 
was and is the failure of the Commission to require 
Fortnightly’s maintenance of full service of five metro- 
politan stations on its cable system, whether or not WBOY 
or WJPB were also carried. Prior to the Commission’s 
approval of the sale, the Citizens Committee by informal 
objection filed with the Commission pursuant to its Rule 
1.587 demanded precisely such maintenance of full service 
(R. 748-791). Until the Commission’s action approving 
the sale, appellants could not have foreseen the Commis- 
sion’s failure to accord consideration to the informal objec- 
tion’s demand for maintenance of full service. Thereafter, 
appellants filed a petition for reconsideration within the 
time allowed for such petitions; and in that petition relied 
upon the informal objections (R. 516). So much sufficies 
to establish timeliness under the Commission’s own regu- 
lations and decisions. F.C.C, Rule 1.587; John Self, 24 
R.R. 1177; Paul D. Nichols, et al., 24 R.R. 497; ef. Andrew 


B, Letson, 21 R.R. 696; Intermountain Microwave, 16 R.R. 
733; WSAV, Inc., 10 B.R. 402. 


Tn violation of this Court’s Rules 17(b) (5) and 17(ce) (3), 
counsel for Northern has not favored either Court or 
counsel with record citations for the assertions it makes.* 


gives the assignee group ‘‘bargaining power which will place [Petitioner] 
at a severe disadvantage as in Lebanon B/Casting Co., 13 R.R. 382; ‘‘en- 
hances’’ the ‘‘adverse effects’? of competition from the assignee group by 
‘“the combination’’ of multiple owners as in Coos County Broadcasters, 14 
R.R, 921; and gencrally inflicts ‘‘a direct and substantial economic injury 
from the resultant combination of power and resources’? as in WWIZ, Inc., 
22 R.R. 1073. In all of these cases the factor specified justified the Com- 
mission’s finding of the standing of a competitor to oppose an assignment of 
license to persons already engaged in the mass media field. 


GNo such informal objection had been filed in the Commission proceedings 
reviewed in Springfield Television Broadcasting Corp. v. Federal Communica- 
tions Commission, — App. D.C, —, 328 F(2) 186, 


7 The position of Northern as an intervenor under Rule 37(d) is neces- 
sarily that of an appellant or appellee bound by the Court’s requirement 
of record citations for facts relied upon. 
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So heedlessly writing from the top of his head, as it were, 
and uninhibited by observance of Court rules salutarily 
adopted to enforee accuracy on brief writers, counsel for 
Northern in attempting to buttress his argument on time- 
liness makes a number of plain misstatements of fact. 
Contrary to Northern’s repeated statements (its Brief, pp. 
5, 11), appellant, Citizens Committee, made its first ap- 
pearance in this proceeding by informal objection filed 
before the Commission’s approval of the sale of WBOY. 
Seo R. 748-791. Contrary to Northern’s statement (its 
Brief, p. 12), Citizens Committee alleged its filing of the 
informal objection in its petition for reconsideration. See 
R. 516. Contrary to Northern’s statement (its Brief, p. 
12n), the Commission on June 26, 1964, did not deny ap- 
pellants’ petition for immediate stay. The Commission 
eranted it. See R. 745. Northern says (its Brief, p. 12) 
that our claim to timeliness is ‘‘apparently now aban- 
doned.’? We know of no possible foundation in the record 
for that untrue assertion, and counsel for Northern cites 
none. Finally, Northern makes the untrue assertion (its 
Brief, p. 12) that ‘‘the very essence of appellants (sic) 
action in this case has been to prolong the litigation.”’ In 
support of that statement, Northern erroneously asserts 
(its Brief, p. 12n.) that the Commission has denied the 
request of appellants to strike certain of its language bear- 
ing upon diligence. The record shows no denial; and we 
know of none. 


Respectfully submitted, 


Benepict P. Corroxr, 
JosepH A. FANELLI, 
Cottone and Fanelli, 
1001 Connecticut Avenue, N. W., 
Washington 36, D. C. 
Attorneys for Appellants 
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Application of Rust Craft Broadcasting Company 


Fore approved 
Busigrt Bureau Bo. 02-8027.10 


vee ev aves or smmee 
PEDERAL COMMELENICA TIONS COMMESEION 


APPLICATION FOR COMEENT TO ASSIGEMENT OF RADIO 
GROADCAST STATION CORSTRUCTION PERMIT OR LICENSE 


SER ERAL_ INSTRUCTIONS. 


A. This form ie to be used in ol] cosce when applying for 
Authority for Assigneent of « Radio Brosdcaat Station 
Cematruction Permit or Licenses. It consiote of two parte 
which ore to ee completed by the Assigner and the As- 
eignee, reopectively. 


1B. The essignor’s pert censiats of poges 1, 2, ond 3 of 
‘Sectica I. 


C. The easignec’s part cena: of pages 4 ond S of Sec- 
‘tien I and the following other sections: 


Section 11, Lege] Quelificetions of Broedcest Applicant 


Section INI, Financral Quelificetions of Broadcast Ap- 
plicent 


Section IV, Statement of Program Service of Broadcast 
‘Applicant 


Snferestion requsated of the sosignee in Parsgraphe 1 and 3 
‘of Section 11] of thie application iv not required of an 
easignes of © licenced ovetion mt must be furnished by on 
soorgree of o permittee only. 


D, Prepare and file three copies of this fore and all on- 
‘cad oveer to ene copy. File vith Federel Comana- 
Commsaaien, Weshingten 25, D. C. 


EC. Number exhibits serially an Uke apeces provided in the 

bedy of Une form. Lact exhibits furnished by (he sosigner 

on page three of tals | peck Jiet the sesignee’s exbilite 
on poge five of Port 1]. Date eoch exmibit. 

le¢ for by thse applicetion which te 

by une Commission need mot be refiled 

provided (1) the informetian 12 now 

anet! plication of FCC form filed by or 

Gn behalf of these appliceate; (2) the informetion 10 

identified fully by reference to the file number (if any), 

‘the FOC form number, and the filing date of the applacets 
or other form centeining the information and the page 

referred to, ond (3) after woking the reference, 
the epplicants etete: “Ne cheage since dete of 

Any ouch reference will be considered to incorporat: 

‘this application all anfermatian, conf identi 
contained in the application or other fore referred to, The 
axcorporeted a eer or other fore will tnereafter, 1” 
ate emtarety. epen to the public. 

G, mE SURE ALL FECESSARY IWPORMATION 33 FURNISHED AND ALL 
PARAGRAPHS ARE FULLY ANSVERED. IF ANY PORTIONS OF THE 
APPLICATION ARE ROT APPLICABLE, SPECIFICALLY 30 ‘STATE. 
DEFECTIVE OR INCOMPLETE APPLICATIONS MAY BE RETURNED 
WITHOUT CONSIDERATION, 


INSTRUCTIONS FOR PART 1 (Assigner) 


A. Tee name of the asaigner must be stoted exectly ao it 
‘appears in the eutherisation to be assigned. 


B. This part of this application must be executed by 
assignor if an indivi@sal; by ow of the pertnere of 
he aasignor if a partnership; by an officer of as- 
signor {f a corporation or asseciation; or by ettorney 
of essigner only under conditions shown in Section 
1.903, Rules Relating co Practice end Procedure, in 
which event satiofectory evidence of disability of 
aavignor or his abeenes from the Continental United 

tee and autherity of attorney te act must be sub- 
mitted with application. 


Name and past office address of aseiguer (See Inotrectum A for 
Por 1) 


Rust Craft Broadcadting.. 2 
Company 

Exchange Realty Building 

Steubenville, Ohio 


Send notices and cammmscetiene Lo the following named perecn ot 
Une poet office address indicomt: Jack N. Berkman, 


Addrecs of cosignee (mmber, otrert, city, 7 
ain,UnionBk Bldg. ,Clarks 
[ 1. _Authorssetion hich ia propssed to by cssigeed U'* UE * | 


If license, cave 
expiration deve 


10/1/63 


If conotruction permit, give 
date of required completion 


Not applicable 


J - 98 BRTS - 324 


To egeignot of my person con- 
trolling assignor percy to any liti- 
Eation or proceeding which may in any meaner affect (or be af- 


See also Ex. 6. 


RECEIVED 


Yoo No 
cortificete pursuant to Section 112 (a) QO a 
interne) Revenue Code af thas propesed essignamnt 0 
If ae, svbeit as Exhibst Ne. © brief atete- 
want giving the beois for thie request. 


6. If thie appiication is approved, Yoo (9 

will seeignor upon the settlement date LO assignee 
either file with the Cosmiseion or furnish to eseig= 

nee (show which), for the period from the firet of 

the calendar year to the settlement date, the broad- 

Coot operating end statistical date relating to the 
etation er stations invelved whieh are called for in 
Schedules 1 and 2 of the Anmual Pinancial Report 

(PCC Form Wo. 336)? 
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EXHIBIT 1 


Assicnor’s Reasons For Requestinc ASSIGNMENT 


Assignor, and its parent corporation, Rust Craft Greet- 
ing Cards, Inc., are licensees of or have interests in five 
VHF television stations, five AM and three FM stations, 
including WBOY-AM and TV, Clarksburg, West Virginia, 
the subjects of this assignment application. The conditions 
prevalent in the Clarksburg market have caused and re- 
quired assignor +o devote unusual attention to the operation 
of these stations over a period of the last five to six years 
which, from time-to-time, has necessarily detracted from 
the attention and concentration of the efforts of assignor 
in rendering a balanced broadcast service, through its 
several stations and especially at the Clarksburg stations. 
Accordingly, when the opportunity arose as a result of the 
offer of assignee, combined with the opportunity to antici- 
pate the outcome of the Commission’s pending rule-making 
regarding conditional acquisitions of a fifth VHF television 
station, the assignor deemed that it could best render a 
total broadcasting service in the public interest by the 
disposal of its Clarksburg stations. Furthremore, approval 
of such disposal will result in the dismissal of heretofore 
time-consuming, burdensome and expensive litigation, 
which could otherwise continue for a substantial period of 
time, subjecting WBOY-AM and TV to further burdens 
upon its capacity to maintain and render its current and 
future program service, and which has tended to conflict 
with the aims and aspirations of assignor to render a 
balanced broadcast service in the various markets which 
it serves. Finally, the assignment will provide an op- 
portunity, if such develops, for the operation of a VHF 
station in some other market, more consistent and com- 
patible with = experience of the assignor. 
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EXHIBIT 3 
COST SCHEDULE 


WBOY-AM 
Estimated 
Cost After Replacement 
Original Cost! Depreciation Cost 


Land & Land Improvements $ 34,112 27,459 $ 35,700 
All other property, including 
transmitter 68,267 19,766 


Total (AM) $102,379 $ 47,225 $107,200 


WBOY-TV 


Land & Land Improvements $ 38,105 $ 21,924 $ 41,900 
All other property, including 
transmitter 315,400 64,497 421,500 


Total (TV) $353,505 $ 86,421 $463,400 
Combined Total (AM & TV) $455,884 $133,646 $570,600 


14 Memoranpum oF AGREEMENT 


This Agreement made and entered into this 8th day of 
March, 1963, by and between Rust Crarr Broapcastinc 
Company (hereinafter referred to as ‘‘Rust Crart’’), a 
corporation duly organized and validly existing under the 
laws of the State of Ohio, with its principal office and place 
of business in Steubenville, Ohio and FortnicHtiy Corrora- 
tion (hereinafter referred to as ‘¢WorTNIGHTLY’’), a COr- 
poration duly organized and validly existing under the 
laws of the State of Delaware, with its principal office and 
place of business in New York, New York. 


1 The AM station originally went on the air in 1937 with call letters WBLEK 
and under different ownership. It was acquired in 1957 by WSTV, Inc., 
(having been held in the name of Ohio Valley Broadcasting since 1956), and 
new items of equipment have been added from time-to-time since. The tele- 
vision station was constructed in 1957. Small portions of the equipment, how- 
ever, were bought used from RCA and certain film equipment was previously 
owned by an Atlantic City station. A breakdown of precise original dedication 
cost figures as to specific items of equipment would therefore be most difficult 
to supply. 
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WITNESSETH 


Wueneas, Rust Crart is the licensee of television broad- 
cast station WBOY-TV authorized by the Federal Com- 
munications Commission to operate on Channel 12 at Clarks- 
burg, West Virginia, and is also the licensee of standard 
radio broadcast station WBOY-AM authorized by the 
Federal Comraunications Commission. to operate on the 
frequency of 1400 ke, with a power of 1 kw daytime, 250 
watts nighttime, in Clarksburg, West Virginia; and 


WHEREAS, subject to approval of the Federal Communica- 
tions Commission, Rust Crarr desires to sell all of the 
fixed assets, both real and chattel, together with other 
assets owned by Rust Crarr and used or useable in the 
normal operation and business of WBOY-TV and WBOY- 
AM, all as hereinafter defined and referred to in Para- 
graph 1, and to assign the operating licenses of said stations 
including the licenses of any and all auxiliary facilities 
used and usable in the operation of such broadcast stations 
to Forrnicutiy (or its subsidiary), and FortxicHtty (or 
its subsidiary) desires to buy said assets and to receive 

the assignment of the operating licenses of WBOY- 
15 TV and WBOY-AM, and all auxiliary licenses held 
by Rusr Crarr relating to said stations; and 


Wuereas, Rusr Crarr and Forrnicutuy desire to settle 
certain litigation between or involving both of them in the 
United States District Court for the Northern District 
of West Virginia (Civil Action No. 1183-W) and the United 
States Court of Appeals for the District of Columbia (Case 
Nos. 17038 and 17264) as more fully set out below, and 
such settlement is without, and shall not be construed as, 
any admission of liability by ForrnicHtiy; and 


Waereas, Rust Crarr and FortnicHTLy (or its subsid- 
iary) will be unable to consummate such purchase, assign- 
ment and settlement unless and until the Federal Communi- 
cations Commission shall approve this Agreement and 
grant its prior consent to assignment to FortNicHTLy of 
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the operating licenses of stations WBOY-TV and WBOY- 
AM, and of any and all other licenses for facilities used and 
useful in the operation of said broadcast stations; 


Now, THeEreEForE, for and in consideration of the mutual 
and dependent covenants and claims contained herein, and 
intending to be legally bound hereby, the parties hereto 
mutually agree as follows: 


1. Assets To Be Soup. Subject to the granting by the 
Federal Communications Commission of its prior consent 
to the arrangements, terms and conditions set forth herein 
and the assignments of the operating licenses of WBOY- 
TV and WBOY-AM from Rusr Crart to ForryicHtty, 
FortnicHtty agrees to purchase from Rust Crarr and Rust 
Crart agrees to sell, assign, transfer, convey and set over 
unto FortnicHtty, by assignment, by bill of sale and 

warranty deed in the forms attached hereto, made 
16 part hereof, and marked Exhibits 1 and 1(a), upon 

the closing date (as hereinafter defined in Paragraph 
18), all assets exclusive of cash and accounts receivable 
and prepaid income (said prepaid income being subject to 
proration, if any, as hereinafter provided) owned by Rust 
Crarr and used or useable in the normal operation and 
business of WBOY-TV and WBOY-AM as now operated, 
including without limitation : 


(a) Full and absolute title, free and clear of all liens, 
encumbrances and claims, in the standard radio and 
television broadcast and auxiliary equipment owned 
and used by Rusr Crart in connection with the normal 
operation of WBOY-TV and WBOY-AM, as more 
particularly described and set forth in Schedule of 
Equipment attached hereto, made a part hereof, and 
marked Exhibit 2; and full and absolute title, free 
and clear of all liens, encumbrances and claims, in the 
spare parts, furniture, fixtures, supplies, office equip- 
ment and other similar properties owned and used by 
Rusr Crart in connection with the normal operation 
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of WBOY-TV and WBOY-AM, as further and more 
particularly described and set forth in Schedule of 
Furniti:re,' Fixtures and Supplies, attached hereto, 
made a part hereof, and marked Exhibit 2(a) ; 


(b) Good and marketable title, free and clear of all 
liens, encumbrances and claims, except and subject to 
such taxes, (as may be prorated under Paragraph 7 
hereof) encumbrances, easements, rights of way, reser- 
vations, and limitations as are matters of record 
and/or hereinafter set forth, in that real estate and 
towers, buildings, or appurtenances thereon, all as 
further and more particularly described and set forth 
in Schedule of Real Estate, attached hereto, made a 
part hereof, and marked Exhibit 2(b) ; 


(ce) All licenses, franchises and permits granted by 
the Federal Communications Commission, or any state, 
county or municipality, pertaining to and/or connected 
with the normal operation and business of stations 


WBOY-TV and WBOY-AM, which licenses, franchises 
and permits held as of the date of this Agreement are 
further and more particularly described and set forth 
in Schedule of Licenses, attached hereto, made a part 
hereof, and marked Exhibit 2(c) ; 


(d) All contracts that are to be transferred and 
assigned that Rust Crarr has as of the date of this 
Agreement with advertisers, advertising agencies, net- 
works and others on behalf of WBOY-TV and/or 
WBOY-AM, and the lease for studios and the lease in 
connection with the microwave installation held by 
Rust Crarr on the date of this Agreement, all subject 
to the terms thereof, as further and more particularly 
described and set forth, (except for advertising con- 
tracts to be listed generally), in Schedule of Contracts, 

attached hereto, made a part hereof, and marked 
17 Exhibit 2(d); provided, however, that this sub- 

paragraph (d) shall be limited by and subject to 
the provisions of Paragraph 2 below; 
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(e) All records, files and books of account physically 
located in Clarksburg or elsewhere exclusively pertain- 
ing to or connected with the operation and business 
of WBOY-TV and WBOY-AM which were in existence 
on March 8, 1963, as more particularly described and set 
forth in Schedule of Records, attached hereto, made a 
part hereof, and marked Exhibit 2(e). It is under- 
stood and agreed that Forrnicutiy will have access 
during normal business hours to any records, files, 
and books of account not transferred hereunder, which 
pertain to or are connected with the operation and 
business of WBOY-TV and WBOY-AM, for tax or 
other reasonable business purposes, and it is under- 
stood and agreed that Rusr Crarr will have access 
during usual business hours to any and all of the afore- 
mentioned records, files and books of account which it 
transfers to ForrnicHtty, for tax or other reasonable 
business purposes; and 


(f) The right to use, without cost and without limita- 
tion, each and every program title or format, or pro- 
motional device developed, used, or broadcast, by 
WBOY-TV and/or WBOY-AM, as more particularly 
described and set forth in Schedule of Program 
Material, attached hereto, made a part hereof, and 
marked Exhibit 2(f), and the right to use the call 
letters WBOY-TV and WBOY-AM; 


(g) Any such assets as are described in subparagraphs 
(a) through (f) inclusive next preceding, acquired by 
Rusr Crarr in the ordinary course of business up to 
the date of closing relating to the normal operation and 
business of WBOY-TV and WBOY-AM. 


It is acknowledged by the parties that Rust Crarr owns 
and operates other radio and television stations, and it is 
the intention herein to include within this Agreement only 
such assets and contracts of every kind, nature and descrip- 
tion owned by Rust Crarr connected with or pertaining to 
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the normal operation and business of stations WBOY-TV 
and WBOY-AM and there is excluded from this Agreement 
assets not connected with or pertaining to Rust Crarr’s 
ownership and normal operation of stations WBOY-TV 
and WBOY-AM as now operated. 


2. AssuMPTION oF OsLicaTIONS By FortnicHTLy. Fort- 
NIGHTLY, on said closing date (as hereinafter defined) will 
assume* * * 


* a ° ° ” * * * * * 


3. Warranties sy Rust Crarr. Ruse CRAFT war- 
rants that it has, or will have at the date of closing, 
good and marketable title to all of the assets which it will 
transfer to FortNIGHTLY as set out in Paragraph 1 above, 
except wherever such assets are only assignable and/or the 
exhibits attached hereto otherwise provide; that the con- 
tracts (referred to in Paragraph 1(d) and 1(g) above), to 
be assigned and transferred will (to the extent assignable) 
be assigned and transferred to FortxicHTuy, and will be in: 
full force and effect on the closing date, except as to those 
contracts which expired by their terms; that there are 
valid authorizations from the Federal Communications 
Commission for the operation of television station WBOY- 
TV and radio station WBOY-AM and that said authoriza- 
tions are not in jeopardy; that the operation of stations 
WBOY-TV and WBOY-AM are fully in accord with the 
terms and conditions of their licenses, with the Communi- 
cations Act of 1934, as amended, and with the rules and regu- 
lations of the Federal Communications Commission; that 
all technical equipment meets the standards of good engi- 
neering practices as published by the Federal Communica- 
tions Commission; and that pending approval of the assign- 
ment of the licenses of stations WBOY-TV and WBOY-AM, 
Rusr Crart will continue to operate lawfully these stations 
in. the same manner as it has in the past. 


4, Recrprocay InpemniricaTion. In the event claim is 
made by any person against FortNIcHTLy as a result of, or 
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arising out of, the operation by Rust Crart of stations 
WBOY-TV and WBOY-AM prior to the closing date, Rust 
Crart shall either defend ForrnicHtiy against or prosecute 
the said claim, and Rust Crarr will defend and hold Fort- 
Nicutty harmless from, and indemnify Forrnicutty for, 
any and all expenses in connection therewith, including 
reasonable legal fees, necessary travel and the like. In the 

event claim is made by any person against Rust 
20 Crarr as a result of, or arising out of, the assump- 

tion of obligations by FortnicHtty as herein provided 
and/or the operation by FortnicutLy of such stations after 
the closing date, Forrnicutiy shall either defend Rust 
Crart against or prosecute the said claim, and FortNicHTLY 
will defend and hold Rusr Crarr harmless from, and in- 
demnify Rust Crarr for, any and all such expenses in con- 
nection therewith, including reasonable legal fees, neces- 
sary travel and the like. 


5. Purcuase Price. In consideration of the perform- 


ance by Rusr Crart of the covenants and agreements con- 
tained herein, Forrnicutty shall pay to Rusr Crarr the 
sum of $950,000 in cash, payable as follows: 


(a) $200,000 to be paid upon execution of this Agree- 
ment to WHEELING Dotnar Savincs Bank & Trust 
Company, Wheeling, West Virginia, under and pur- 
suant to an Escrow Agreement, a form of which Es- 
crow Agreement is attached hereto, made part hereof 
and marked Exhibit 3, and subject to this Agreement 
and the consummation thereof at the date of closing. 
Upon the date of closing the escrow holder will release 
and pay over the said sum of $200,000 to Rusr Crarv, if 
Rusr Crart has fully complied in accordance with the 
terms and conditions of this Agreement, as part of 
the total payment due and payable to Rusr Crarr here- 
under, less $25,000 escrowed by Rust Crarr under 
Paragraph 16 herein. 


(b) $750,000 to be paid by Fortxicutiy to Rust Crart 
on the date of closing, by Cashier’s or Treasurer’s 
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Check, together with any additional payments and/or 
adjustments that may be due and payable by Forr- 
NIGHTLY or Rust Crart, in accordance with the terms 
and provisions of this Agreement. 


(ce) Upon payment by Forrnicuriy to Rusr Crart, as 
aforesaid, Rusr Crarr shall deliver to FortniGHTLY 
an appropriate receipt, in form attached hereto, made 
part hereof, and marked Exhibit 4. 


6. ApDITIONA: VARRANTIES AND REPRESENTATIONS By 
Rust Ctarr. 7a Crart makes the following additional 
specific warranties and representations, which in no way 
limit the warranties set forth in Paragraph 3, and acknowl- 
edges that Forrnicutty is relying and acting upon said 
warranties and representations: 


* * * ° * * « * * * 


FortnicatTty shall have the right to declare this 
Agreement null and void and thereupon both parties 


hereto shall be released from any and all obligations here- 
under. 


15. Suspension or ContTInvANcE oF Litigation Wrrnovr 
Presupice. Upon the execution of this Agreement both 
parties agree to take appropriate steps, including the 
filing of written petitions, or motions, and appearances in 
court, if necessary, to to secure suspensions or continuances 
of the pending litigation, specifically, the case of Rust Craft 
v. Fortnightly, in the United States District Court for the 
Northern District of West Virginia (Civil Action No. 
1183-W), and the respective petitions of Rust Crarr for 
review of orders of the Federal Communications Commis- 
sion dismissing a complaint of Rusr Crarr and a petition 
for rule-making of Rust Crarr in the United States Court of 
Appeals for the District of Columbia; Case Numbers 17038 
and 17264. Failure to obtain such suspensions or continnu- 
ances shall not be deemed a default‘on the part of either 
Rusr Crarr or Fortyicraiy and either may at its own 
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option, if not in default hereunder, terminate this Agree- 
ment without obligation or liability whatsoever by the 
parties hereto. 


If the proceedings in the case of Rust Craft v. Fort- 
nightly, in the United States District Court for the Northern 
District of West Virginia (Civil Action No. 1183-W), and 
the respective petition of Rusr Crarr for review of 
orders of the Federal Communications Commission dismis- 
sing complaint of Rusr Crarr and petition for rule-making 
of Rust Crarr, Case Numbers 17038 and 17264, respectively, 
in the United States Circuit Court of Appeals for the 
District of Columbia, now consolidated for hearing, are 
continued and activities therein suspended during the period 
provided in Paragraph 11 above for proceedings for ap- 
proval by the Federal Communications Commission, and 
any mutually agreed upon extension or extensions of 
said period in writing, * * ° 


35 21. Microwave Transmission System. Rust Crart 
has contracted for the installation by General Electric 
of a new microwave transmission system at a cost of $20,000 
under Purchase Agreement dated December 11, 1962, a 
copy of which Purchase Agreement has been furnished to 
Fortxicutty at the signing of this Agreement and Rust 
Crarr has made a down payment of $2,000 to General Elec- 
tric under said Purchase Agreement. It is agreed that all 
the right, title, and interest of Rust Crarr under said Pur- 
chase Agreement will be assigned, transferred, and de- 
livered to Forryicutzy at the closing as part of the assets 
specified in Paragraph 1 hereof. Rust Crart agrees to pay 
the balance due, if any, to General Electric under said Pur- 
chase Agreement on or before the closing hereunder. 


99. Formation oF Sussipiary sy Fortnicutty. It is 
Forrxicutty’s intention to form a new subsidiary, or sub- 
sidiaries (ForTNIGHTLY owning in excess of 80% of duly 
issued and outstanding stock in such subsidiary or subsidi- 
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aries), or a sister corporation (having the same stock- 
holders as FortyicHTLy), to which ForTNicHTLy intends to 
assign its rights and obligations under this Memorandum of 
Agreement. FoatnicHtty shall have the right and power to 
assign, transfer and set over this entire Agreement and all 
of its terms, conditiors, and provisions, or a part thereof, 
to such subsidiary, subsidiaries, or sister corporation, sub- 
ject to the Federal Communications Commission’s approval 
and provided, always, however, that in no event shall 
FortnicHTty be released or discharged from any of the 
terms, conditions, and provisions of this Agreement by 
reason of such assignment. 


23. Post-CLosine OsLications By Rust Crarr anp Fort- 
nicutty. After the closing and the consummation of trans- 
fers and assignments herein agreed to, and the execution and 
delivery of documents herein agreed to, Rusr Crart will 
take such action as is necessary, including the preparation 

and filing of any motions and appearances in court, 
36 if necessary, immediately to dismiss with prejudice 


its complaint against Fortnicutty in the United 
States District Court for the Northern District of West 
Virginia (Civil Action No. 1183-W) and Rusr Crarr’s 
petitions for review of orders of the Federal Communi- 
cations Commission in the United States Court of Ap- 
peals for the District of Columbia, Case Numbers 17038 
and 17264. FortnicHTLy agrees to join with and assist Rust 
CraFt, if necessary, in securing said dismissals. The parties 
to said proceedings shall bear their respective costs of 
record. 


24. MisceLLangous Provisions. It is hereby understood 
and agreed by the parties hereto that any and all repre- 
sentations, oral and/or written, made by anyone on behalf 
of the respective parties hereto in the course of negotiations 
leading up to the signing of this Agreement are hereby 
merged into this Agreement, and this Agreement shall con- 
stitute the entire Agreement between the parties and shall 
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not be modified, amended, or changed in any respect except 
in writing duly signed by the authorized officers of the 
parties hereto. 


This Agreement is executed and delivered under and 
pursuant to Resolutions duly authorized and adopted by 
the Boards of Directors of the respective parties hereto. 


Any notices required or permitted to be given by the 
parties shall be deemed sufficient if mailed by certified mail, 
return receipt requested, to the offices of the parties, as 
follows: 


1) Rusr Crart Broadcasting Company 
The Exchange Realty Building 
Steubenville, Ohio 
Attention: Jack N. Berkman 

John J. Laux 


~-- 
ite 


— 
Form 314 PART IT (To be com 


INSTHUCTIONS FOR PART II (Assignee) 


A. The nane of the assignee, atated in Section I hereof. 
“hall be the exact cosporate nome, if © corporetion: af © 
partnership, the names of ell partners and the name under 
Thich the partnership cows business; 1f an unincorporeted as- 
sociation, the name of an executave officer, his office, and 
the name of the assocaation. In other sections of the form, 
the name need be only suffierent for sdentifscation of the 
assign 


B. ‘Thin part of thia application must be executed by aasignes 
if an individual; by one of the partners of the assignee if « 
paruwrship; by an officer of assignee if « corporation or 
ansochation; oF by attomey of asaignes only under conditions 
mhowy in Section 1.209, Rules Relating to Practice and Procedure, 
in which event satisfactory evidence of disability of assignee 
or Nis abnence from Ue Continental United States and authority 
of attorney to act mnt be subaitted with epplications 


C. Before filling ot this epplication, the assignee 
should familiarize rimeelf with the Communications 
Act of 1604 and the following parts of the Commise- 
fon's Rules and Regulations: Part I, Rules Relating 
to Practice and Procedure; Parts Beleting to the 
Hroadcant Bervices. 


c frve @ luli mtatement of assagnee’s reasons of purposes for 
fequesting this assiguent, 


See Exhibit A 


2, What is the name and addreas of the owner of the station 
Cif other than the anxaignee)? 


Not applicable 


a. Identify dy date and names of parties any contracts 
entered into by assignor (including those for network 
service, use of mechanical records, sale of bulk time, 
etes, filed pursuant to Section 1.342) which will be 
Derforemd by ansignesy 


See Exhibit 2(d) to Memorandum 
of Agreement between Fortnightly 
and_assignor, d d March 8 963 


Do Tf any changes will le made in contracts essumed by 
‘anignee, describe fuliy 


None 


3. Attach as Exmabit So, 3B projected beleace sheet show 
ing assignee’ finescael condation after givang effect to 
the proviasona involved am trie epplicetion es of the sem 
dete of tie balance sheet submitted an teapense to Section 
IL, Pore. 2, of thas eppleca 


pleted Ly ASSIGNEE) 


Section I, Page 4 


Nana and pont office address of assignee (ser Instruction A for 
Part 11) 


Northern West Virginia Television 
Broadcasting Company 


c/o George W. McQuain, Esquire 
Steptoe and Johnson 

Union B. Bldg., Clarksburg, W.Va. 
mire ae mene 


cc Clea 


St. 
ry 


G'S. Will assignee a Control over” 7 


oNed1rd858eaBaGaamiiton, 


7 *O 
the station, its property and equipment 

arise out of agreement with the agnor? If the 
anaeer is “ Yeu", attach three copies of the agreement an 
Exhibit No. , unlens heretofore etteched in enewer to 
Par. ile, Part I of Section | hereof. 


Any contract, lease or other voluntary axteement under which 
assignee claims control over che statsoo must specafacally 
show (1) assignee will have complete control over all neces~ 
nary physical property and its use and uniamited supervaason 
over the programs to be broadcast, (2) conaaderation, whether 
monetaiy of otheresae, and whether paid or promised, (3) all 
otler terms and conditions involved an the essignment.anclud 
ang @ pateument submitted covers the ens 
tire @ nthe parties (af at does not. all 
other pertinent legal anscruments must Le submitted); (4) aa 
Cipnment. 1s subject to consent of the Commission. 


b. Does ennignee’s control over the Ye “kt 
atation, ate property and equipment 

arane outof involuntary action? If the answer am“ Yes", 
give as Exhabat No. a tull narratave statement of the 
Elacter and status of proceeding (1.¢.. sdmnastration of 
entate, bankruptey, dissolution, etc.. or operation of law 
an any other manner), showang ail partie~ thereto, amd a! 
tach copes of will, letters testamentary, letters of ad~ 
miniatration, of pleadings and court orders properly cer= 
Tified by the clerk of the court havang 30. .adiction over 
the matter 


The assignee waives any claim to the use of any jerticular 
frequency or of the ether as axainat the regulatory power of 
the United States because of the previous use of the seme, 
whether Ly license of otherwise, and requeats consent to the 
assimnment of this lacense and/or construction permit 1n ace 
cordance with this application. (See Sectron 304 of the 
Communications Act of 1934) 


The assignee represents that this application as not faled 
for the purpose of impeding, obstructang, or delevang de- 
termination on eny other application wath which at may be 
ean conflict 


ALL the statements made an this part of this application and 


atteched exhibits ¢alled for by thas part considered 
materiel representations, and all the exhibite are @ matere 
ael part hereof end are incorporated herein as af set out in 
full an thin application, 


RECEIVED 


MAR 2 1 1963 


F.C. C. 
OFFICE OF THE SECRETARY 


ry, 


Wrowleant: Application FEDERAL COMMUNICATIONS COMMISSION 


LEGAL QUALIFICATIONS ee eat 
OF IROADCAST APPLICANT NORTHERN WEST VIRGINIA TELEVISION BROADCAST 
OPA 


INSTIUCTIONN 


An wel in pe Heetion Ht af thin form, the worde “pevty to thie application? have the following 
iad Jen, the miyplivant. In cane of 9 pertnerchip opplivent, all partners, \eoluding limited and 

In enim Of 0 derperere ope! all ufficern, dieectorn, nlockhollers of record, persona owning the beneficial imerest le any stook, 
folymert ibe ‘any niach, ant jernnnn whe voted any uf the vining mtoch at the lat sookholdern mmating. In cane of ony erher eppliceet, all 
executive ufficorn, memiren of the muverning bund, Amt ownnre or nuhacribem to aay membernhip or cwnerahip inierent in the applicam. la case of 
an mopliontion fr Aachinment or iranater, Keotion {1 mhould lnm completed waly fur the annignes of Vanntarre, nhowing the ewaerehip ap it will be 
aller the nnninnnent of Urnnaler han taken place. (Note If the applicant ronnlern that to funieh a complete anewor to the paragraphe referred to 
woull he an uienwnable bunlen, It may requnet the Commianion for a waiver of the airiot terme of thin requirememt.) 


de Ampliennt is (Geek one): An invttvidual oO + A RewrAl partnership 2 A limited rartreranin () > & corporation ch 
AN unincorporated annor tation (—~) 


c If Applicant In Hou wn Ivlividwal, give Us NtAte, Dintrict, = e 
Territory or Tonnension waver the lawn of which it tn organize. WEST virginia 


de Said a HADIDIL Now CC comten, one of which mat be properly certified, of (a) 1f applicant in @ general or Jimited 
Tartiwrahip, te PArtnrnhip agreement; (>) If anplicant 10 a commention, the articles of incormaration (or charter) and the by= 
lawn, certified by Ue Secretary of state of other appropriate official; (c) if applicant is an unincorporated ammociation, the 
articles of annociation of other legal inatrument under which applicant in organized ahowing the rurpose therrof, and the bylews, 
A€ nnye Trench eames submit 
4 If applicant In A corporation oF AN UnincorpOrAled aAnoclation, indicate Mprcifically by reference lO page and paragranh o 
the articlen of incorporation of af aaanciation, the charter powern relied upon by Use applicant to show that it tn legally em 
powered to conmtnict ant operate the prommed tation. If the articles of incorporation do not specifically authorize kind of 
buninenn neat. Uo be entered Into, attach a atatewent from secretary of state or other officer interpreting Uw language relied 
unos 
Page 1, paragraph (a) 
Complete Tables lant Lion nagen i) art te 


Te Th amplivant. In an inwivichial, IA Uw ApMiicant A Citiven of Ue United SLALeR, OF, ft 
prlication citizena of the United Staten? 


Te THU STALE CLL zenabhip 

y_fenneny of Waturnt izat tow? 

If wa, Atnle Ue nam of much party, Ue date ant place of Max ASCO Ly 2173 
innuanee of final certifiente of naturalization, certificate ti & 
faumber, asi nme at Toration of court authorizing ianuance of Certificate # 

; 9 
Ge 1A Inited Ntaten eitizembip of any party to R Gpormof naturel ieation 
of a parent? | 


9, D 
Tf nny mUAte tle name of much party, Ue name of the LJ 
rent to whem tr final certifiente wan iaaumt, the age 
of the party to Unis apotication at the time the certi~ 
flea wan insured, met any additional facta relied on to 
entabliah eitizenahip, in addition to the informeion 

Taragranh 7 herent. 


TH) If awiicant In w corporation, 1A more Un W) percent of Uw capital mtock omned of record 
‘or may it be voted by aliens or their reprenentativen, of by a foreign government or « repreamtative 
Unreal, or hy my cormention organized unter the Tawa of a foreign country? 
(e) If applicant ta a corporation wet in controlled by anoUrr corporation or corporations, 18 more 
an ch percent of the capital atock of much controlling corporation oF corporations owed of record or 


may it be voted by aliens, their representatives, of by any corporation organized under the law of « 


foreign 


(df) 1f Ue anawr to any of the foregoing parte of this paragraph is "Yes", mubmit an Exhibit No. 
ronceming Us persana ant matters tvel verde 
eta) ewe APN IeAN OF any party tO Ulin application had 
dewree of ny Waieral court? 
{by Ine Uw applicant of wy Party to Uiin application bean fount qullty by @ Federal court of 
Le violation of tle Inen of Ue United States relating to unlawful restraints and monopolies art 
te cumbinat Loy CONtEACtA, OF Agroemnta_in_fentraint of trade? ce 
Te an Ue app Cor any party © Uiie aplication been finally adjudged guilty by @ Mytera) court 
of wilawtully monomol tring oF attempting unlawfully to monopolize redio communications, Girectly or wl» 
{intirect iy. Usregh tle control of the manufacture of wale of radio apparatus, through exclumive traffice arrangements, or by any 
father men, or to have bewn uning unfair methods of Atian? (Nee Section 319 of the Communications sect of 1904) 
TW) lan Ue applicant or any party to Ue amplication been fowl guilty by any court of any felony 
of otter crim: tnvolving moral Uurpitude, or of the violation of any State, territorial or local lew 
Pelating to unlawful lotteries, restraints and monopolies and combinations, contracts or agrewmente in 
Tentmnint of trade, of Of uning unfair methode Of competition? 
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119 EXHIBIT A 


The applicant corporation is a subsidiary of Fortnightly 
Corporation, which owns and operates the community an- 
tenna systems at Clarksburg and Fairmont, West Virginia. 
Through its business interests in the area, Fortnightly has 
acquired a familiarity with the community and area, and 
through the contacts of the applicant’s officers and/or 
directors and its employees who reside in the city or service 
area, applicant has become familiar with the community’s 
broadcast and service needs. Efforts have also been made 
to assure that the programming proposals and policies set 
forth herein will be responsive to those needs and, since 
an officer, directors and employees of the applicant corpo- 
ration who are prominent in the community and area will 
continue to reside in the community and service area, a con- 
tinuing awareness of the communities needs will be main- 
tained. 


It is pointed out that the assignment proposed herein 
will have the result of resolving outstanding litigation. 
This is, of course, an achievement desired by both parties 
and is a result which is consistent with public policy. In 
addition, the acquisition of WBOY-AM & TV affords an 
appropriate opportunity for expansion of the business in- 
terests of the principals involved, and is thus consistent 
with normal and expected business diversification, though 
in a related field. It is also an area in which applicant be- 

lieves it can provide a public service. In this regard, 
120 it is pointed out that Fortnightly Corporation owns 

and publishes the Reporter magazine, a Fortnightly 
magazine with national circulation which has exhibited a 
steady interest in the coverage of television. Thus, the 
operation of Stations WBOY-AM & TV will have the bene- 
fit of the experience of the principals in that communica- 
tions media. 


It should also be pointed out that it has been the practice 
and desire of the principals of the applicant to provide, 
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through the communications media, opportunity for public 
study and discussion of issues and events of national in- 
terest. This background will be brought to bear in the 
management and operation of the station. 


In summary, the assignment requested will be to an 
applicant which has a varied and successful background 
and experience in other businesses; which has a knowledge 
of and familiarity with the community; and which has ex- 
perience in the printed media which will enable it to render 
a service consistent with the requirements of the public 
interest concept. 


163 EXHIBIT D 


Neither the applicant nor Fortnightly Corporation have 
ever been charged with, or adjudged guilty of, any conduct 
violative of state or federal anti-trust laws. 


In order to assure complete disclosure to the Commis- 
sion of all information concerning such matters, however 
indirect its relationship, it is pointed out that, in March 
of 1959, Fortnightly Corporation purchased all of the stock 
of Schwager-Wood Corporation, of Portland, Oregon, a 
manufacturer of electrical switches used mainly by public 
utilities. That corporation was then promptly liquidated 
and became an independent division of Fortnightly with 
offices in Portland. The prior officers and owners of the 
Schwager-Wood Corporation remained in charge of the 
division with offices in Portland, Oregon. 


The contract of purchase contained strict and detailed 
compulsory disclosure provisions and warranties against 
any undisclosed liability. Despite this, however, the officers 
of the Schwager-Wood Corporation did not inform Fort- 
nightly that they and the corporation had been involved in 
a conspiracy in violation of the anti-trust laws, and no in- 
formation was ever received by Fortnightly in the course 
of the negotiations which did, or reasonably could have, led 
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it to believe that Schwager-Wood Corporation and its 
officers were or had been parties to any illegal agreement 
violative of the anti-trust laws. 


164 After the liquidation and establishment of the 

Schwager-Wood division of Fortnightly, the division 
continued to function as an independent unit in Portland, 
Oregon, under the management of the former officers and 
selling stockh@iders. No reports were made to the owner- 
ship or management of Fortnightly in New York City as 
to any such activities, and no information was brought to 
their attention indicative of such conduct. In fact, Fort- 
nightly’s top management did not learn of the possibility 
of these violations until February 1960, when they received 
reports that ag federal grand jury sitting in Philadelphia 
had issued a shbpoena to the Schwager-Wood Corporation 
of Portland, See in connection with a general investi- 
gation of the électrical industry. 


Fortnightly promptly advised the former owners of 
Schwager-Wocd Corporation that all anti-trust liabilities 
must be borne by them, in accordance with their warranties 
in the contract of sale, and not by Fortnightly. Thereafter, 
it was determined that Fortnightly should avoid any ac- 
tion which might prejudice the defenses or prejudge the 
guilt of Schwager-Wood Corporation and its officers, recog- 
nizing that a rescission of the purchase contract prior to 
the end of the criminal case might substantially prejudice 
the case. It was decided that general counsel to Fort- 
nightly should cooperate in this matter with counsel who 
had acted for sellers and who continued as local advisor 
to the former owners when they were managers of the 
Division of Fortnightly. 


165 After termination of the criminal proceedings 

against the Schwager-Wood Corporation and Mr. 
Wood (one of its officers and former stockholders) in Feb- 
ruary 1961, when there was no longer any danger of prej- 
udicing their defenses, conferences were immediately held 
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with respect to rescission of the purchase contract and for 
the purpose of arranging for a sale of Schwager-Wood back 
to the sellers, together with the assumption of all anti- 
trust liabilities by the sellers. Thereafter, on May 8 and 
9, 1961, Fortnightly officially advised Messrs Schwager and 
Wood that in accordance with its right under the contract, 
Fortnightly had decided to rescind the contract of purchase 
as a result of the non-disclosure of anti-trust violations, 
and Fortnightly proposed a return of assets, a refund of 
the purchase price, and an assumption of all liabilities by 
the former owners. 


Those negotiations resulted in the execution of a con- 
tract of sale on June 20, 1961. The sale-back was com- 
pleted on August 2, 1961. 


It is pointed out that under that contract Fortnightly 
was held harmless against any liabilities of Schwager- 
Wood and its officers for anti-trust violations. In addi- 
tion, no actions were, of course, filed against Fortnightly 


nor are any pending or threatened. In summary, the 
illegal activity commenced prior to Fortnightly’s acquisi- 
tion of Schwager-Wood. It was brought to Fortnightly’s 
knowledge thereafter only by the commencement of the 
grand jury proceedings. Prior to that time it was not 
within the knowledge of Fortnightly. Immediately follow- 
ing termination of the criminal proceedings against 
Schwager-Wood, Fortnightly divested itself of Schwager- 
Wood and the former owners assumed all anti-trust 
166 _ liabilities, since such conduct was and is in direct 
violation of the policies of Fortnightly. 


(a) 
John J. Borghi 
630 Ridgeland Terrace 
Englewood, N.J. 


Walter S. Rothschild 
647 E. 14th St., N.Y. 9, N.Y. 


(a) Name of party 


Fortnightly Corporation (changed 
name from NWL Corporation on 
9/29/60) 


(b) 
Union City, N.J. 
Dee. 11, 1912 


V.P. & Secretary 


Chicago, Il. Asst. Sec. 


Oct. 19, 1927 


TABLE II 
(b) Firm name, principal place of 
business, nature of business 


Reporter Magazine, 660 Madison 
Ave., N.Y., N.Y., a bi-weekly maga- 
zine 

Clarksburg Television Cable Com- 
pany, 233 So. Tund St., Clarks- 
burg, W. Va., a community antenna 
system 


Fairmont Television Cable Com- 
pany, P.O. Box 907, Fairmont, 
W. Va., a community antenna sys- 
tem (As of Jan. 1958, Fortnightly 
acquired all of the outstanding 
stock in Consolidated TV Cable 
Corporation, which owned com- 
munity antenna systems in Fair- 
mont and Bluefield, W. Va. As of 
Dec. 31, 1958, Consolidated sold the 
community antenna system in Blue- 
field, and on July 31, 1959, Con- 
solidated was liquidated into Fort- 
nightly. Since the liquidation, the 
Fairmont community antenna sys- 
tem has been operated by Fort- 
nightly as a division.) 


(ce) Extent and nature of interest, 
ete. ‘giving dates) 

A division of Fortnightly—past 5 

years 

A division of Fortnightly—past 5 

years 

A division of Fortnightly—from 

1959 to present 


1 


np 
wo 
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Srarron WBOY-TV 
912 West Pike Street 
Clarksburg, West Virginia 


AFFIDAVIT OF PERFORMANCE 


Stare or West VIRGINIA 
County or Harrison i ss 

Before me, a Norary Pustic, personally appeared, Roger 
Garrett, who, being duly sworn, deposes and says that he 
is Managing Director, of Tenevision Station WBOY, in 
the city of Clarksburg, County of Harrison and State of 
West Virginia, and that the program of Stockholders Pub- 
lication Notice-WBOY-TV was telecast through the afore- 
said station, on the following dates at the time designated: 


March 25, 1963 Special Annet. 7:29PM (Monday) 

March 26, 1963 Special Annct. 9:28PM (Tuesday) 

March 27,1963 Special Annct. 7:28PM (Wednesday) 

March 28, 1963 Special Annct. 9:27 PM (Thursday) 
Rocer GARRETT 


Sworn to and subscribed before me this 2nd day of April 
1963. 
February 2, 1964 
My Commission Expires 


Lena Picco 
Notary Public SEAL 


193 Speci ANNOUNCEMENT 
Poustication Norice ror WBOY-TV 
CrarKsBurG, WEST VIRGINIA 


Notice is given that an application was tendered for filing 
with the Federal Communications Commission in Washing- 
ton, D. C. on March 21, 1963 requesting the Commission’s 
consent to the assignment of license of Television Station 
WBOY and its related auxiliary authorizations, Clarks- 
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burg, West Virginia from Rust Craft Broadcasting Com- 
pany to Northern West Virginia Television Broadcasting 
Company. Television Station WBOY operates on VHF 
Television Channel 12. The Officers and Directors of Rust 
Craft Broadcasting Company are: Jack N. Berkman, Louis 
Berkman, John J. Laux, Joseph M. Troesch, Carl A. Wein- 
man, Fred Weber, Louis W. Shapiro, Milton A. Hayman, 
Beula Goldfein and Wayne S. Gray. Rust Craft Greeting 
Cards, Ine. is the sole stockholder of Rust Craft Broad- 
casting Company. The Officers and Directors and 10% or 
greater stockholders of Rust Craft Greeting Cards, Inc. 
are: Louis Berkman, Jack N. Berkman, Joe Zel, Irving L. 
Greene, John J. Laux, Earl C. Gassenheimer, John B. 
Matthews, Jr., Ernest A. Gross, John Young, Fred Weber, 
Lee F. Riggio, John E. Sellman, Walter R. Wharton, The 
Louis Berkman Company and The Parkersburg Steel 
Company. 


The Officers and Directors of Northern West Virginia 
Television Broadcasting Company are: Max Ascoli, Vice 


President and Director; Marion R. Ascoli, Vice President 
and Director; Nathan W. Levin, President, Treasurer and 
Director; C. Howard Hardesty, Jr., Secretary and Di- 
rector; George W. McQuain, Director; John J. Borghi, 
Vice President and Director; Walter S. Rothchild, Assist- 
ant Secretary. Fortnightly Corporation is the sole stock- 
holder of Northern West Virginia Television Broadcasting 
Company. The Officers and Directors of Fortnightly Cor- 
poration are: Max Ascoli, Vice President and Director; 
Marion R. Ascoli, Vice President and Director; Nathan W. 
Levin, President, Treasurer and Director; John J. Borghi, 
Vice President, Secretary and Director, and Walter S. 
Rothchild, Assistant Secretary. The stockholders of Fort- 
nightly Corporation are: Max Ascoli, Marion R. Ascoli, 
and Nathan W. Levin. 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 


BALCT-204 


In the Matter of 
Appuication FOR ASSIGNMENT oF LICENSE OF Srarion 
WBOY-TV, Cuarsssurc, WEsT VIRGINIA 


From Rust Crarr Broapcastine Company 


To NorrHERN Wesr Viroria TELEvIsION BroapcastIne 
Company 


Petition to Deny 
WJPE-TV, Inc. 


By James A. McKenna, JR. 
JoserH M. Krrrner 
Txomas N. Fromock 


McKenna & WiLKINson 
1735 DeSales Street, N.W. 
Washington 6, D. C. 


Its Attorneys 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 


BALCT-204 


In the Matter of 
APppLicaTion FOR ASSIGNMENT or LicENSE oF STATION 
WBOY-TV, Criarkssurc, WEST VIRGINIA 


From Rusr Crarr Broapcastinc CoMPany 


To NortHERN West VirGINia TELEVISION BROADCASTING 
Company 


Petition To Deny 


Comes now WJPB-TV, Inc., (hereinafter ‘‘WJPB-TV”’), 
licensee of Television Station WJPB-TV, Weston, West 
Virginia, and petitions the Commission, pursuant to Sec- 
tion 309(d) of the Communications Act (47 U.S.C. § 309(d)) 
and Section 1.359 of the Commission Rules, to deny the 


above-captioned application. In support whereof, the fol- 
lowing is shown: 


I. Background Statement 


1. North Central West Virginia is a mountanious and 
comparatively sparsely populated region to which 

198 local television service has come slowly and with 
difficulcy. This region is served at present by two 
stations, WE OY-TV, Clarksburg, and WJPB-TV, Weston 
(Clarksburg and Weston are approximately 20 miles 
apart) ; WBOY-TV went on the air November 17, 1957 and 


1There is also pending before the Commission an application for assign- 
ment of license o7 Station WBOY, Clarksburg, West Virginia from assignor 
herein to Northern West Virginia Radio Broadcasting Company, subsidiary 
corporation of Fortnightly Corporation, Although WJPB-TV is not petition- 
ing to deny that application, many of the considerations expressed in Section 
IV of this Petition are applicable to that proposed assignment also, 
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WJPB-TV commenced operation June 22, 1960.1 The 
region is also served by a number of community antenna 
television systems, including two owned by Fortnightly 
Corporation? Fortnightly owns the Clarksburg Television 
Cable Company, Clarksburg, which serves 9200 subscribers 
and the Fairmont Television Cable Company, Fairmont, 
which serves 5500 subscribers; these systems have been in 
operation since 1953.5 


2. Both WBOY-TV and WJPB-TV provide primary tele- 
vision service to the cities of Clarksburg and Fairmont; 
they are the only stations which do. These stations not 
only compete with each other for advertising revenues 
(national, regional and local), but they also compete with 

the CATV systems operating in Clarksburg, Fair- 
199 mont and the surrounding communities for the at- 
tention of the viewing audience. This is because, for 
the most part, the CATV systems operating in the North 
Central West Virginia area do not carry the signals of 
either WBOY-TV or WJPB-TV. Characteristically these 


systems offer the television signals of several non-local 
stations, and in certain instances FM radio service. This 
competition for the viewing audience is heightened by the 
fact that in the typical situation, a CATV subscriber can- 
not receive a regularly transmitted television signal. 


3. Specifically WBOY-TV was not carried on either of 
Fortnightly’s CATV operations, Clarksburg, or Fairmont, 
until December 8, 1962, when it was added to Fortnightly’s 
Clarksburg system. WJPB-TV is not carried by either 
Fortnightly’s Clarksburg or Fairmont system. Moreover, 


1 Actually WJPB-TV commenced operation on its present frequency, Channel 
5, on this date. It had operated ao television service in the area prior to that 
date on UHF Channel 35. Joe L. Smith, Jr., Inc. also operated UHF Station 
WENA-TV, Clarksburg, West Virginia from 1953 to 1955, 


2 The here-proposed assignee is a wholly owned and controlled subsidiary 
of Fortnightly Corporation. 


3 Television Factbook, 1962-63 Edition, pp. 785, 787, 919-20. 
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WJPB-TV’s signal cannot be received by Fortnightly’s 
CATV subscribers in Clarksburg and Fairmont (1) be- 
cause the cable companies involved, when making an in- 
stallation, disconnect the television receiver’s inside an- 
tenna and do not install a eutover switch for alternative 
off-the-air reception, and (2) because even where an owner 
takes the trouble to equip his CATV-rigged set with the 
necessary cutover switch, off the air reception is virtually 
impossible because of interference from the CATV cable 

radiating on WJPB-TV’s own frequency, Channel 5. 
200 Thus the great majority of subscribers to Fort- 

nightly’s Clarksburg and Fairmont CATV opera- 
tions are, by Fortnightly’s actions, denied the opportunity 
to receive WJPB-TV, one of the two local television sta- 
tions serving the area. 


4, The impact of CATV operation upon local television 
service in th¢ North Central West Virginia area, as in other 
places, has been a serious problem for some time. Both 
WBOY-TV and WJPB-TV have been plagued by this prob- 


lem since they commenced operation, in the case of WJPB- 
TV tracing back to 1954. Recognizing the enormous eco- 
nomic impact which these systems impose upon the com- 
petitive situation, WSTV, Inc. (now Rust Craft Broad- 
casting Company), licensee of Station WBOY-TV, filed on 
June 30, 1963 a Complaint against Fortnightly Corporation 
in the United States District Court for the Northern Dis- 
trict of West Virginia, alleging inter alia that Fortnightly’s 
Clarksburg and Fairmont CATV operations constituted 
unfair competition, unlawful interference with contractual 
rights and a thwarting of the Commission’s national tele- 
vision policy. It claimed damages of One Million Dollars 
($1,000,000). Official Notice of this Complaint is requested 
and a copy if attached hereto as Appendix A. 


5. WBOY-TV’s recourse to legal procedures to obtain 
relief from the impact of CATV operation in its service 
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area has extended to this Commission. It filed on 
2901 December 1, 1961 a Complaint against Fortnightly 

under Section 208 of the Communications Act (47 
U.S.C. § 208), alleging inter alia that the Clarksburg and 
Fairmont CATV systems constituted common carrier serv- 
ices and, having failed to comply with applicable provisions 
of Title II of the Communications Act and the Commis- 
sion’s Rules, were operating in violation of law. It further 
set forth the adverse economic impact which Fortnightly’s 
Clarksburg and Fairmont CATV operations were occasion- 
ing. Official Notice of this Complaint is requested. After 
the Commission dismissed this Complaint for lack of juris- 
diction (23 RR 184 (1962)), WBOY-TV appealed, pursuant 
to Section 402(a) of the Communications Act (47 U.S.C. 
§ 402(a)), to the United States Court of Appeals for the 
District of Columbia (WSTTV, Inc. v. Federal Communica- 
tions Commission and United States of America, Case No. 
17038), carrying forward into the Court of Appeals the 
contentions raised before the Commission. Official Notice 


of the Petition for Review is requested. 


6. WBOY-TV also filed on December 1, 1961 a Petition 
for Rule making (RM-300,) looking to the adoption of 
certain rules the concept of which was to regulate indirectly 
CATV operation by asserting Commission regulatory pow- 
ers over existing stations whose signals are picked up and 

are retransmitted by CATV operations. By Memo- 
202 randum Opinion and Order released July 30, 1962 

the Commission denied the WBOY-TV Petition for 
Rulemaking, doubting the advisability of taking the re- 
quested action in view of bills then pending before the Con- 
gress looking toward conferring upon the Commission 
specific regulatory authority over CATV operations (23 
RR 1624 (1962)). WBOY-TV also appealed, pursuant to 
Section 402(a) of the Communications Act, this action to 
the United States Court of Appeals for the District of Co- 
lumbia (WSTV, Inc. v. Federal Communications Commis- 
sion and United States of America, Case No. 17264). 
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7. WJPB-TV has also attempted to take legal action 
against CATV operations within the WJPB-TV service 
area. It filed with the Commission on January 18, 1962 a 
‘¢Petition for Relief,’’ setting forth with particularity the 
severe adverse economic impact which CATV operation 
had occasioned to WJPB-TV and urging that the Commis- 
sion find some means within its then-existing powers to 
bring CATV operations under regulation. Official Notice 
of the Petition is requested. By the Memorandum Opinion 
and Order referred to in paragraph 6, supra, and for the 
same reasons, this Petition was denied. 


8. A number of other developments have occurred dur- 
ing the past five years which also comprise part of the 
background to the proposed assignment of license. 

203 +=First, United Artists Associated, Inc. has filed a 
complaint in the United States District Court for the 
Southern District of New York against N.W.L. Corpora- 
tion (predecessor to Fortnightly Corporation) (Civil Ac- 
tion 60-2583), alleging inter alia that Fortnightly’s cable 
systems, by pirating from the air the signals of distant city 
television stations and retransmitting those signals, in- 
fringed certafn of plaintiff’s copyright interests in motion 
pictures, and otherwise damaged it. United Artists has 
claimed appropriate damages for the aforesaid injuries. 
Official Notice of this Complaint is requested and a copy 
(without exhibits) is attached hereto as Appendix B. This 
litigation is pending. Second, on July 30, 1962 the United 
States District Court for the District of Idaho, Southern 
Division, in Cable vision, Inc. v. KUTV, Inc. held that 
CATV simultaneous duplication of a local station’s net- 
work programs, utilizing the signal of an out-of-town sta- 
tion, violated the local station’s contract rights for the net- 
work program service and constituted tortious interference 
with those contract rights; on November 6, 1962 this same 
court expended its holding to include duplication of syndi- 
cated or feature film for which the local station had con- 
tracted (211 Ne Supp. 47 (D. Idaho 1962)). Third, in 
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Carter Mountain Transmission Corporation, FCC 62-177, 

92 RR 193 (1962), a landmark decision released 
204 February 16, 1962, this Commission granted a pro- 

test and denied an application for microwave facili- 
ties to service a CATV operation the impact of which was 
to occasion serious economic injury to a local television 
station; the Commission’s denial was ‘“‘without prejudice 
to refiling when a showing can be made that the duplication 
of programming 1s adequately avoided and a satisfactory 
arrangement is arrived at by which the cable system will 
carry the local... [station’s] service. (Emphasis sup- 
plied.) 


Il. WJPB-TV’s Standing 


9. WJPB-TV is a party in interest within the meaning 
of Section 309(d), with standing to file the instant petition. 
Tt would receive economic injury of the most serious kind if 
this assignment application were granted. The injury 
would arise from two sources, more severe competition 
from WBOY-TV and more severe competition from Fort- 
nightly’s Clarksburg and Fairmont CATV operations. 


10. First, WJPB-TV and WBOY-TV are the only two 
television stations which provide regular local television 
service to the Weston-Clarksburg-Fairmont market. As 
such they carry national, regional and local advertising, 
and they compete with each other for the sale of advertis- 
ing. In addition, WJPB-TV is an affiliate of the American 

Broadcasting Company Television Network (ABC). 
205 ‘Tt receives compensation from that network based in 

significant degree upon the size of the audience which 
it serves; the rate of compensation increases as the sta- 
tion’s listening audience increases. WJPB-TV is depend- 
ent upon these two sources of revenue for its economic 
existence. 


11. If the proposed assignment is consummated, WJPB- 
TV will be in an inferior competitive position vis-a-vis 
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WBOY-TV and with respect to its network compensation 
rate, than it is with the present WBOY-TV ownership. 
One of the major problems which has confronted WJPB- 
TV in the sale of national, regional and local advertising 
is the station’s ability, or lack thereof, to assure adver- 
tisers that WJPB-TV can be viewed by CATV subscribers 
in the principal communities (Clarksburg and Fairmont) 
within its service area. Since CATV subscribers, because 
of their financial resources, tend to possess the greatest 
buying power in the community, most advertisers are par- 
ticularly anxious to reach this audience. So important is 
this consideration that WJPB-TV has repeatedly been ad- 
vised that advertisers would not place business with it 
because it was not carried on local CATV systems. Since 
WBOY-TV was added to Fortnightly’s Clarksburg CATV, 
several theretofore regular advertisers have advised 
WJIPB-TV that they were switching their business to 
WBOY-TV in order to reach the cable audiences. 


206 12. Until recently, WBOY-TV has been in no 

stronger position to advise advertisers that its signal 
will be carried on Fortnightly’s cable systems than has 
WJPB-TV. Although WBOY-TV has recently been added 
to Fortnightly’s Clarksburg system, this has only happened 
since WBOY-TV initiated its massive program of litigation 
directed against Fortnightly, and shortly prior to the here- 
proposed settle nent of that litigation; WJPB-TV is aware 
of no legal commitment whereby Fortnightly is presently 
obligated to carry WBOY-TV and presumably Fortnightly 
could drop it from the Clarksburg cable system at any time. 
Thus, while at present WBOY-TV has no continuing assur- 
ance that it will be on either of the Fortnightly cables, ob- 
viously if Fortnightly acquires WBOY-TV it will be in a 
position to guarantee to prospective WBOY-TV adver- 
tisers, for who:e dollars WJPB-TV must compete, that 
the WBOY-TV, signal will be carried on either or both of 
the Fortnightly CATV’s. This posture of being able to 
guarantee the Clarksburg and Fairmont CATV subscriber 
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audience will make WBOY-TV a far more powerful com- 
petitor for advertising. WJPB-TV foresees that it may 
make WBOY-TV sufficiently powerful to drive WJPB-TV 
off the air. 


13. Similar considerations are applicable with respect 
to the network revenue situation. At present WJPB-TV 
has a network base hourly rate of $225. This rate 

207 presumes a particular size potential listening audi- 
ence. One of the reasons why WJPB-TV is able to 
continue to sell clearances over its facilities to ABC, even 
though the CATV operations throughout its service area 
carry ABC programs via the signal of some distant city 
station, is the fact that certain viewers in the WJPB-TV 
service area rely upon free local television service. So long 
as the local stations, WBOY-TV and WJPB-TV, have not 
been on the cable systems certain viewers who are pro- 
spective CATV subscribers have declined to subscribe. At 
such time as WBOY-TV becomes a regular assured part 
of the Fortnightly CATV operations, fewer local residents 


will be inclined to rely for service upon the off-the-air 
television service of the local stations. Hence, as CATV 
subscribers increase the number of non-subscribers will 
decrease, and WJPB-TV’s potential audience will decline. 
This, it is believed, will have the effect of driving WJPB- 
TV’s network rate down and otherwise reducing its income 
from network sources. 


14. Further, WBOY-TV will be a more formidable fu- 
ture competitor of WJPB-TV for another reason. At 
present WBOY-TV operates with authorized power of 275 
kw maximum and 120 kw horizontal visual, utilizing a 
directional antenna with height of 862 feet above average 
terrain. These facilities are less than the maximum power 

and antenna height permissible under the Commis- 
908 sion Rules, except that Rust Craft Broadcasting 
Company, licensee of Station WBOY-TV, also owns 
Station WSTV-TV, Steubenville, Ohio and there exists an 
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overlap problem (See Section 3.636(1)(a) of the Commis- 
sion’s Rules) between WBOY-TV and WSTV-TV which 
limits WBOY-TV from improving facilities. If the instant 
application is granted WBOY-TV will be able to increase 
power and antenna height (and go non-directional), thereby 
increasing its service area, and otherwise become a more 
formidable competitor of WJPB-TV. 


15. Second, WJPB-TV will be injured by more severe 
competition from Fortnightly’s Clarksburg and Fairmont 
cable systems. Any station’s revenues, from advertising 
or from network business, are in direct proportion to the 
potential audience which that station can deliver. Since 
CATV subscribers cannot receive the WJPB-TV signal, 
the greater number of CATV subscribers the fewer number 
of potential WJPB-TV viewers. Thus, in effect, WJPB- 
TV competes directly with the Fortnightly’s Clarksburg 
and Fairmont CATV operations for potential viewers. 
The fact that WJPB-TV translates its audiences into dol- 
lars by selling advertising or network clearances while the 


cable companies derive revenues directly from the fact of 
subscription to their service does not alter the basic con- 
cept that any local station competes directly with CATV 
operations within its service area for the most basic 
209 clement of the business of both, potential viewers. 


16. The proposed WBOY-TV assignment will result 
in more subscribers to the Fortnightly CATV opera- 
tions. This is because (1) Fortnightly can be expected to 
carry WBOY-TV on a regular basis on its systems and 
hence attract subscribers otherwise unwilling to give up 
watching WBOY-TV in order to gain the CATV ‘‘advan- 
tages”’ (see para. 13, supra) and (2) it will for the first 
time have the legal right to carry on its CATV operations, 
from any station it chooses, programs for which WBOY- 
TV has exclusive contractual rights, without incurring or 
risking civil liability. This latter consideration has become 
particularly significant in view of the decision of the Dis- 
trict Court in Idaho holding that the simultaneous dupli- 
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cation of network programs or the duplication of feature 
or syndicated film programs by a CATV violates the con- 
tractual rights of the local station (see para. 8, supra). 
That Fortnightly realizes that its continued operation as 
a CATV may well be dependent upon avoiding the type 
of claim asserted in the WBOY-TV suit referred to in para. 
4, supra, is perhaps no better reflected than in the fact that 
dismissal of WBOY-TV’s suit is one term of the deal pur- 
suant to which the instant assignment is sought. 


210 Ill. Timeliness 


17. The subject assignment application was listed as ac- 
cepted for filing by the Commission’s Public Notice re- 
leased April 3, 1963. The instant petition is therefore 
timely filed within the permissible thirty (30) day period. 


IV. Bases for Denial 


18. WJPB-TV asserts the following bases for denial of 
the instant application: 


(a) Fortnightly Corporation has, through its past and 
continuing activities, demonstrated that it lacks the requi- 
site qualifications to be a licensee of the Commission. 


(b) Whether Fortnightly’s various activities are abso- 
lutely disqualifying or not, grant of the instant application 
would create a competitive situation in the Weston-Clarks- 
burg-Fairmont market not consistent with the public in- 
terest. Fortnightly’s acquisition of Station WBOY-TV 
should not, therefore, be permitted. 


211 (c) Whether Fortnightly has demonstrated a lack 

of character qualification or not, approval of the 
“‘deal’? for the sale of Station WBOY-TV, under present 
circumstances, would clearly be inconsistent with the public 
interest. 


19. Fortnightly Qualifications. Fortnightly has demon- 
strated through a pattern of conduct that it lacks the requi- 
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site qualifications to be a licensee of the Commission; this 
pattern has been manifested in the operation of its Clarks- 
burg and Fairmont community antenna systems. It has 
used its position as a CATV operator in a fashion which 
would appear to have been calculated to drive WBOY-TV 
and WJPB-TV, licensees of the Commission, out of busi- 
ness, or, at a very minimum, to compete unfairly in a man- 
ner inconsistent with the policies which underly the anti- 
trust laws. Further, it has conducted its CATV operations 
in total disregard of the basie regulatory policies of this 
Commission. It has accomplished this result by legal 
maneuvering to avoid any form of public regulation. Its 
activities are coextensive with those by various CATV 
operators which have prompted this Commission to seek 
regulatory power from the Congress to rectify the existing 
evils. 


* * * * * * * * * * 


213. notwithstanding the dire economic impact which it 
has occasioned WJPB-TV, and until recently 


WBOY-TV. 


21. Fortnightly’s practices have not stopped there, how- 
ever. It has utilized a technique in installing its cable 
service of making sure that subscribers cannot watch 
WJPB-TV, by disconnecting the set’s inside antenna and 
not installing a cutover switch to permit off-the-air recep- 
tion. Also, it retransmits another television station’s 
signal on WJPB-TV’s frequency, Channel 5, the effect of 
which is not only to make reception of WJPB-TV impos- 
sible but in adidtion to confuse the general public as to 
what station really operates on that frequency. The offen- 
siveness of this latter practice has been compounded by 
the recent positioning of WBOY-TV on WJPB-TV’s own 
frequency, Channel 5, on the Clarksburg cable. This pat- 
tern of activity clearly suggests an attempt to drive WJPB- 
TV out of business. 


22. Regardless, however, of whether there has been a 
calculated attempt by Fortnightly to drive WJPB-TV out 
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of business, in any event Fortnightly’s CATV operations 
have been in consistent and willful disregard of the legiti- 
mate property rights of others. By bringing distant city 
television service into the Weston-Clarksburg-Fairmont 
area, and thereby duplicating the network and film pro- 
gramming 

* ° * * * * * * 
230 APPENDIX A 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA 


Civil Case No. 669-F 
WSTV, Inc., an Ohio Corporation, Plaintiff, 
Vv. 


FortHnicHtty Corporation, a Delaware Corporation, 
Defendant. 


ComPLaInT 


Plaintiff complains as follows: 


Jurisdictional Allegations 


(1) Plaintiff is a corporation organized under the laws 
of the State of Ohio, with its principal place of business 
in the City of Steubenville, Jefferson County, Ohio. 


(2) Upon information and belief, the defendant is a 
corporation organized under the laws of the State of Dela- 
ware, and owns and operates two community television 
systems, one of 
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237 newspictures and films. The programs and materials 

broadcast by both stations, WBOY-TV, Channel 12, 
and WSTV-TV, Channel 9, contain certain original and 
musical material and frequently are copyrighted. Its own 
original programs have the protection of common law copy- 
right. 


(11) The city of Clarksburg has a population of about 
35,000, located in rough and rugged terrain in central 
West Virginia, about 75 airline miles from Pittsburgh, 
Pennsylvania, 78 airline miles from Steubenville, Ohio, 
and about 55 airline miles from Wheeling, West Virginia. 
In the calculated engineering contour of Channel 12, there 
are some 130,000 homes. The buyers of television adver- 
tising follow a formula that generally excludes any credit 
to small markets of any and all homes which are reached 
by metropolitan or large market stations by direct or auxil- 
iary (cable) means, and thus generally excludes all but un- 
duplicated sets or television homes. In the case of Channel 


12, about 50,000 unduplicated television homes are gen- 
erally credited. The 130,000 homes would support Channel 
12 economically if the cream and the core of its market 
were not taken from it by the unlawful misappropriation, 
pilfering and pirating of the defendant, hereinafter set out. 


(12) The two largest urban areas in the contour of 
Channel 12 are Clarksburg, where the studios of WBOY-TV 


* *. . s * * * * 

(15) CATV in Clarksburg has, to-wit: 8300 sub- 

scribers and CATV in Fairmont has, to-wit: 5150 
subscribers. 


(16) Neighboring assigned contour areas are Channel 
KDKA-TV, Channel 2, WITAE-TV, Channel 4, and WICC- 
TV, Channel] 11, in Pittsburgh, Pennsylvania, airline dis- 
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tance from Clarksburg of about 75 miles, and WSTV-TV, 
Channel 9 in Steubenville, Ohio, airline distance from 
Clarksburg of about 78 miles, and WTRF-TV, Channel 7 in 
Wheeling, West Virginia, airline distance from Clarksburg 
of about 55 miles. These channels cover a highly indus- 
trialized and urbanized section of the United States with 
an estimated population of over 6,000,000 people, and are 
large metropolitan stations, capable of varied and extended 
programs, with which WBOY-TV, Channel 12, with its 
small market in its assigned area, cannot compete. Unless 
the area assignments are respected, it is impossible to 
support a local television station in the small market area 
of WBOY-TV, Channel 12, in central West Virginia. 


(17) The predecessor of plaintiff filed its application for 
Channel 12, WBOY-TV, for a television station at Clarks- 
burg, with the Federal Communications Commission, on 
February 14, 1952. The permit was first granted on Feb- 
ruary 17, 1954, but it did not begin broadcasting until No- 
vember 17, * * * 


* * * * * * * * - * 


252 within prescribed areas, whereby the defendant un- 

justly reaps where it has not sown, and purveys for 
private profit the unlawful pirating of private property 
rights of exclusive release, to its unjust enrichment, result- 
ing in the denigration and vitiation of the property rights 
of the plaintiff, WBOY-TV, Channel 12. 


(37) Plaintiff charges that defendant is stealing, appro- 
priating, pirating its valuable property rights, both in its 
enterprise at WSTV-TV, Channel 9, and WBOY-TV, Chan- 
nel 12, as well as by introducing the signals of KDKA-TV, 
Channel 2, WTAE-TV, Channel 4, WIIC-TV, Channel 11, 
and WTRF-TV, Channel 7, and WSTV-TV, Channel 9, 
into the area of WBOY-TV, Channel 12, with the intention 
of diminishing the area of effectiveness of WBOY-TV, 
Channel 12, and bringing about its destruction. 


41 
Turep Cause oF ACTION 


(38) Plaintiff re-alleges as though literally set out herein 
the allegations of paragraphs 1 to 37, inclusive, of the 
First and Seconp Cavszs or Action, and for a Third Cause 
of Action says: 


253 (39) The defendant’s selection and interception 

of the signals of WSTV-TV, Channel 9, originating 
in Steubenville, Ohio, and causing the same to be elec- 
tronically treated in various ways, which improves their 
quality otherwise than naturally received; at the receiving 
sets of more than 13,000 subscribers in the Clarksburg, 
West Virginia, and Fairmont, West Virginia, areas, are 
bringing WSTV-TV, Channel 9, and WBOY-TV, Channel 
12, into competition one with the other. What neither 
WSTV-TV, Channel 9, or WBOY-TV, Channel 12, can law- 
fully do with respect one to the other, the defendant is 
doing unlawfully. 


PRAYER 


WHEREFORE, plaintiff prays judgment against defendant 
as follows: 


(1) That a preliminary injunction may issue out of this 
Court, directing the defendant, its officers, directors, stock- 
holders, agents, servants, and employees, to cease and 
desist in: 


(a) Plucking and taking of the signals of WSTV-TV, 
Channel 9, from the air; 
. * * * * * e 
255 and (c) of paragraph (1) of this prayer. 


(3) For damages for One Million Dollars ($1,000,000.) 
against the defendant in favor of the plaintiff. 
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(4) For such other and further relief as to the Court 
may seem meet. 


(5) For costs. 
WSTYV, Inc., an Ohio Corporation, 
PLAINTIFF 


By: /s/ Jay T. McCamic 
Jay T. McCamie 
56 - 14 Street 
McCamic & TrxKkER Wheeling, West Virginia 
Jax T. McCamic 


Vatiorncgslatilou /s/ ABRAHAM PINSKY 


56 - 14th Street Abrahams’ msey, 

Wheeling, W. Va. 736 Charles Street 

y Wellsburg, West 
Priysky, Manan & Barnes Virginia 
ABRAHAM PINSKY Counsel for Plaintiff. 
Attorneys at Law 
736 Charles Street 
Wellsburg, W. Va. 


280 BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


BALCT-204 
In the Matter of 


Apprication For AssIGNMENT oF LICENSE ‘OF 
Sratioxn WBOY-TV, CrarKxssurc, West Vircrnia 


From Rust Crarr Broapcastine Company 
To NorTHERN West Virernia TELEVISION BroapcasTING 
Company 


Opposition to Petition to Deny Application 


Comes now, Northern West Virginia Television Broad- 
casting Company (hereinafter referred to as Respondent), 
by its attorneys, and files this Opposition to the ‘‘Petition 
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to Deny Application’’ filed on behalf of WJPB-TV, Inc., 
(hereinafter referred to as WJPB-TV). In support here- 
of, the following is shown: 


Preliminary Statement 


1. On March 21, 1963, Rust Craft Broadcasting Com- 
pany, licensee of Television Station WBOY-TV and Radio 
Station WBOY, in Clarksburg, West Virginia and Northern 
West Virginia Television Broadcasting Company filed with 
the Commission an application (FCC Form 314) for con- 
sent to assignment of the license of station WBOY-TV 
and certain auxiliary licenses to Respondent.’ Public 
Notice of the acceptance of the application for filing was 
released on April 3, 1963. On May 3, 1963, WJ PB-TV, Inc., 
licensee 


* * * * * * * * 


Comments Concerning Petitioner’s 
“‘Background’’ Allegations 


5. Petitioner’s ‘“‘Background Statement’? goes beyond 
the usual bounds of reciting the pertinent procedural steps 
and noncontroversial facts to include certain allegations, 
which, while not believed to be pertinent or material to 
Petitioner’s standing nor the issues it seeks to raise, 
require comment in order that Petitioner’s allegations 
be considered in their proper context and perspective. 


6. North Central West Virginia, particularly the area 
continguous to Fairmont-Clarksburg-Weston, is a moun- 
tainous area with the largest residential areas in the 
valleys. For this reason, a large number of community 
antenna systems, both privately owned and of a cooperative 
nature, have been erected. In Marion County, where Fair- 
mont is located, there are more than forty-five such 


1A sister corporation, Northern West Virginia Radio Broadcasting Cor- 
poration, filed an application for consent to the assignment of the license of 
radio station WBOY. 
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systems with the largest cooperative system at Bellview 
(a town continguous to Fairmont) having approximately 
550 subscribers. In the Clarksburg area (Harrison 
County) there are a substantial number of similar systems. 
Such systems result from the desire of the public to have 
a choice of reception combined with the great reduction in 
costs achieved through shared use of an antenna system. 


7. The community antenna systems now owned by Fort- 
nightly were both placed in operation by predecessor 
owners in 1953. Station WBOY-TV went on the air in 1957. 
Station WJPB-TV did not commence operation until 
June, 1960. 


283 8. Since 1953 Fortnightly’s antenna systems 

developed in due course, growth being predicated 
upon the public demand for the antenna service provided 
by the two systems. Both community antenna systems 
provide an antenna service to subscribers by which they 
may receive the signals telecast by five stations. Fort- 


nightly does not interfere with or interrupt the programs 
telecast by the stations, which are viewed as telecast by 
the subscribers, does not solicit advertising or purchase 
program material and does not own any of the subscribers’ 
sets. Both systems are low-band 5-channel systems 
limited by technical design to the reception of no more 
than five channels simultaneously, and the public has 
demonstrated its preference to retain the channels received 
prior to the operation of WJPB-TV. 


9. Shortly after WJPB-TV commenced operation, Mr. 
J. Patrick Beacom, President of WJPB-TV, requested that 
a poll be taken of subscribers’ wishes as to reception of 
WJPB-TV. Attached hereto as Exhibits 1A through 1D 
are copies of correspondence between Mr. Beacom and 
employees of Fortnightly regarding the poll. In accord- 
ance with the understanding reflected in the corre- 
spondence, WJPB-TV was received on the Fairmont 
antenna system from January 3, 1961 to January 20, 1961. 
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Thereafter, prepaid mail ballots were sent to all Fairmont 
subscribers. Attached as Exhibits 1E and 1F are copies 
of the announcement and ballot mailed to subscribers of 
the Fairmont TV Cable Company. The balloting was 
supervised by the Greater Fairmont Development 
284 Association as suggested by Mr. Beacom. A 
majority of the subscribers voting rejected Channel 
5. In accordance with the wishes of its subscribers, the 
reception of Channel 4, Pittsburgh, was resumed. 


10. On January 28, 1961, the Fairmont company publicly 
announced it would install without charge, upon request 
from subscribers, plastic clips (sometimes called clothes- 
pin clips) upon both the cable connection lead and the lead 
to whatever individual antenna the subscriber chose or 
had. Such clips enable the subscriber to select and 
alternate the antenna of his choice, either Fortnightly’s 
antenna service or another antenna of his own choosing. 
Attached as Exhibit 1G is a newspaper report of this 
announcement. This policy of installing clips without 
charge upon request has been followed by both the Fair- 
mont and the Clarksburg companies. When a householder 
subscribes to Fortnightly’s antenna service, it is the policy 
of Fortnightly that its technicians install the antenna 
service cable at a junction box or suitable terminal in the 
subscriber’s home and not connect the subscriber’s set 
to the junction box unless specifically requested to do so 
by the subscriber. Such clips have been installed at no 
extra cost upon the subscribers’ request for a number of 
years and numerous such clips have been installed in both 
communities. 


11. Although employees of Fortnightly’s community 
antenna systems do not install cut-over switches when dis- 
connecting the ‘‘inside”’ or ‘‘built-in’’ antenna, (See para- 
graph 3 in the petition), clips as distinguished from 
“‘switches’? are installed upon request, thus permitting 
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any subscriber so desiring to utilize any antenna of 
285 his choice and to receive WJPB-TV with his own 

antenna. Moreover, the ‘‘inside’? or ‘“‘built-in’’ 
antennas are disconnected by Fortnightly’s technicians 
only when the customer so requests. Thus, contrary to the 
Petitioner’s allegations in paragraphs 21 and 25 of its 
petition, Fortnightly does not utilize ‘“a technique in 
installing its cable service of making sure that subscribers 
cannot watch WJPB-TV”’, and does not take ‘‘every 
possible step to make sure that cable subscribers cannot 
watch WJPB-TV.”’ 


12. The unsubstantiated allegations (Petition, para- 
graphs 3, 21) that off-the-air reception (of WJPB-TV) is 
‘‘virtually impossible because of interference from the 
CATV cable radiating’? on WJPB-TV’s frequency 
(Channel 5) are false. Attached hereto and made a part 
hereof, is an Affidavit reflecting the results of an engineer- 
ing survey conducted May 7-10, 1963, by A. Earle Cullum, 
consulting radio and television engineer, Dallas, Texas, for 
the specific purpose of obtaining and presenting to the 
Commission specific and accurate facts with respect to 
these allegations. The manner in which the interference 
study was conducted is described in the affidavit and the 
results are tabulated herein. In brief, the report and affi- 
davit covers 32 points of residences in Clarksburg randomly 
selected by the affiant and 32 in Fairmont similarly 
selected, at which the existence of interference to Channel 
5 reception from the antenna systems was specifically in- 
vestigated with the following results. 


a) Clarksburg. Of the sample of 32-receiver loca- 

286 tions, no co-channel was discernible at 22 locations. 
The ten locations where there was some co-channel 
interference were analyzed as to source and effect. In 
three of these locations the co-channel was ascertained to 
come from sources other than Fortnightly’s antenna 
system. In three cases, co-channel appeared to be caused 
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both by the antenna system and other sources. There were 
four cases in which the antenna system appeared to be 
primarily the cause of such interference as was observed. 


In the four cases where the antenna system appeared to 
be primarily the cause of such interference as was ob- 
served, the picture was unusable or inferior even without 
the interference. In three of these four cases a NTSC 
grade 6 (unusable) picture was present with the antenna 
system operating, and in only one of these cases was the 
picture improved by shutting down the carrier. In this 
ease the picture improved to NTSC grade 5 (inferior). 
The others remained grade 6 even without such inter- 
ference as was observed. In the remaining instance the 
picture was NTSC grade 5 under both conditions. 


b) Fairmont. In Fairmont, no co-channel interference 
was noted at 24 of the 32 locations. Of the eight cases 
where some co-channel interference was observed, three 
were demonstrated, as in Clarksburg, not to result from 
the antenna system. Of the five locations where co-channel 
appeared to be attributable to the antenna system, the 
picture was unusable or inferior even without such small 
interference as was observed. Three of these five locations 
had grade 6 (unusable) quality on the NTSC scale, only 
one of which improved to grade 5 when the Channel 5 
carrier was cut off. 


* * * * * * * * * 


293 26. In paragraph 15 of its petition WJPB-TV 

makes the bare and unsupported allegation that, 
upon a grant of the assignment application, the Clarks- 
burg and Fairmont antenna systems will not only be in 
competition with WJPB-TV but will be in greater competi- 
tion. Aside from the fact that Fortnightly’s antenna 
systems subscribers can receive the available WJPB-TV 
signal when they desire to do so (by the use of clips which 
will enable the subscriber to alternate antenna systems 
quickly and easily), there is no direct relationship between 
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the systems and the potential TV receiver circulation of 
WJPB-TV. The relationship that exists is, in fact, a 
reversed one to that alleged by Petitioner in paragraphs 
13and15. Those nonsubscriber viewers of WJ PB-TV who 
desire additional reception may subscribe to the defend- 
ant’s antenna service, but this will not deprive WJPB-TV 
of the opportunity to be viewed by any such new sub- 
scribers. The mere act of becoming antenna system sub- 
scribers does not preclude them from continued reception 
of WJPB-TV, if they so desire. 


27. More significant, however, is the fact that a grant 
of the assignment application will in no way effect any 
change in the present relationship between WBOY-TV and 
WJPB-TV, or between either of the Fortnightly antenna 
systems and WJPB-TV. Thus, the bare allegation of 
‘‘inereased’’ competition is without foundation, and can- 
not in any manner be utilized as a device to achieve legal 
standing to protest. 


28, WJPB-TV, Inc., bases its petition on Section 309(d) 
of the Communications Act (47 U.S.C. Section 309(d) and 
Section 1.359 of the Commission’s Rules. The applicable 
provisions of Section 309(d) are as follows: 


* * * * * * * * * * 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


BALCT-204 
In the Matter of 


APPLICATION FOR ASSIGNMENT OF LICENSE OF 
Sration WBOY-TV, Crarkssurc, West VircINIA 


From Rusr Crarr Broapcastinc Company 


To NorrHern West Vircinia TELEVISION BroapcastTING 
CoMPany 


Opposition of Rust Craft Broadcasting Company 
to Petition to Deny 


Rust Craft Broadcasting Company, licensee of Television 
Station WBOY-TV, (hereinafter ‘‘Rust Craft’? or 
““WBOY-TV’’), assignor in the above-entitled assignment 
application, by its attorneys, opposes the Petition to Deny 
filed in this proceeding by WJPB-TV, Inc., as follows: 


Preliminary Statement 


1. The above-captioned application requests Commission 
consent to the assignment of license of television station 
WBOY-TV, Clarksburg, West Virginia, from Rust Craft 
Broadcasting Company to Northern West Virginia Tele- 
vision Broadcasting Company (hereinafter ‘‘Northern’’), a 
subsidiary of Fortnightly Corporation. The latter operates 
CATV systems in Clarksburg and Fairmont, West Vir- 
ginia. Simultaneously with the filing of this Opposition 
by Rust Craft, the assignee, Northern, is filing its separate 
opposition to the petition to deny. Since the arguments 
inthe * * * 
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385 Where the competition between the protesting 

station and the station whose license is to be assigned 
pre-dated the ownership change, the competitive damage, 
if any, cannot be found to be caused by the change in 
ownership. WKEN, Inc., 16 RR 749 and cases cited there- 
in; Boise Broadcasting Associates, 20 RR 1109; James R. 
Meachem, 12 RR 1427; National Broadcasting Co., Inc., 
19 RR 408. 


3. In the instant case, WBOY-TV serves Clarksburg, as 
its principal community, while Channel 5, on which WJPB- 
TV operates, is assigned to Weston, West Virginia. To the 
extent that the two stations compete via off-the-air 
reception, such competition has existed since the advent 
of service by WJPB-TV in Weston in 1960. It should be 
emphasized that WJPB-TV represents itself as a Weston- 
Fairmont station, and has maintained studios in both com- 
munities. It does not maintain studios in Clarksburg, the 
principal community served by WBOY-TV, and therefore 
the principal community to be considered in determining 
whether or not WJPB-TV, licensed to serve Weston, has 
standing to protest the grant of assignment of license of 
a station licensed to serve Clarksburg. Moreover, while 
WJPB-TV complains of the fact that WBOY-TV is 
earried on the CATV system in Clarksburg, WBOY-TV’s 
principal community, it should be noted that WJPB-TV 
is presently on a cable system in its principal community 
of Weston (not owned by Fortnightly). Further, WBOY- 
TV has been on the Fortnightly cable system in Clarks- 
burg since early December, 1962, long before the instant 
assignment application was * is 


. * * * * * * * 2 * 
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Letter of Mrs. Isidore Aaron 


393 Federal Communications Commission, 
Washington, 25, D. C. 


Gentlemen: 


I notice in our local paper, the Clarksburg Exponent, 
that station WBOY-TV has filed with the Federal Com- 
munications Commission an application for the renewal 
of its license to operate Station WBOY-TV in Clarksburg, 
W. Va. 


When this station first started here each subscriber to 
the Cable paid an installation charge of 125.00, and a 
monthly charge of 3.50 thereafter. Then several years 
ago they added station WIIC from Pittsburgh to the 
channel, and the monthly rate was increased to 3.75. 


About six months ago WBOY-TV sent out notices to the 
effect that they were discontinuing station WIIC from 
Pittsburgh and replacing it with their own Channel #5. 


We were already getting the local station on Channel +12, 
so that now we get WBOY-TV on two channels, one on the 
Cable and one off the Cable. Nothing more has been said 
about bringing WIIC back to Clarksburg, (as far as the 
subscriber knows) and the monthly charge still remains 
at 3.75 with one channel less. And in many instances both 
Channels 5 & 6 carry duplicate programs. 


I am well aware of the service this Commission renders 
the public, and felt that perhaps this should be brought to 
your attention at this time. 


Your courtesy and interest will be appreciated. 
K Very cordially, 


Mrs. I. Aaron 
July 24th, 1963 
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Postal Cards of Ben F. Waple, Acting Secretary 
394 FEDERAL COMMUNICATIONS COMMISSION 


Thank you for your recent communication. It has been 
referred to our staff for appropriate handling. 


I regret that because of the very large volume of mail 
we have been receiving, it is simply impossible to answer 
each letter individually. However, I am sure you would 
agree that it is more important to use our limited resources 
for the careful consideration of the matters you raise, and 
their application to the general development and improve- 
ment of broadeast service. 

Very truly yours, 


Ben F. Waris 
Acting Secretary 


8310-18 F.C.C. - Washington, D. C. 


394 FEDERAL COMMUNICATIONS COMMISSION 


Thank you for your recent comments on the service of 


broadeast stations whose licenses are coming up for re- 
newal. They have been referred to our staff for appro- 
priate consideration in the processing of the license re- 
newal applications involved. 


Since the licenses of approximately one-third of the more 
than 5000 broadcast stations in operation in the United 
States are scheduled for renewal each year, you can readily 
understand that the Commission cannot hold public hear- 
ings in every case. However, you may be sure that if 
hearings are held in connection with applications of any of 
your local stations, they will be publicised in your area well 
in advance of the actual hearing dates. 


Your interest in writing is appreciated. 
Very truly yours, 


Ben F. Ware 
Acting Secretary 


F.C.C. - Washington, D. C. 


Letter of Joseph M. Kitiner 


Mr. Ben F. Waple, Secretary 
Federal Communications Commission 
Washington, D. C. 20554 
August 21, 1963 


Re: File No. BALCT-204 
Dear Mr. Waple: 


On May 3, 1963 WJPB-TV, Ine. filed a Petition to Deny 
the pending application for Commission consent to the 
assignment of license of Station WBOY-TV, Clarksburg, 
West Virginia from Rust Craft Broadcasting Company 
to Northern West Virginia Television Broadcasting Com- 
pany (BALCT-204). The proposed assignee is a sub- 
sidiary of Fottnightly Corporation which operates com- 
munity antenna television systems in Clarksburg and 
Fairmont, West Virginia. As stated in the Petition’s 
Conclusion, the crux of the matter, in significant part, has 


been Fortnightly’s failure to carry the WJPB-TV signal 
on its Clarksburg and Fairmont CATV’s, with the con- 
sequence that acquisition of WBOY-TV by Fortnightly 
threatened to distort unduly the competitive situation in 
the area. 


Representatives of WJPB-TV and Fortnightly have met 
looking toward an arrangement whereby when Fortnightly 
becomes a Commission licensee it will conform its CATV 
operations to carry WJPB-TV in a manner acceptable to 
the latter, thus eliminating the danger of unduly dis- 
torted competition and meeting in essential respects, the 
public policy considerations heretofore indicated by the 
Commission. From these meetings an agreement has been 
reached, a copy of which is attached hereto. 


The concept of the agreement is that Fortnightly will 
carry WJPB-TV on both its Clarksburg and Fairmont 
cables. Provisions have been agreed to dealing with pro- 
tection against duplication of the programming of WJPB- 


¢ 


54 


TV, protection against degradation of the WJPB-TV 
signal, and certain other matters which the parties con- 
sidered important. The agreement as a whole represents 
a reasonable solution to the problems of contemporaneous 
broadcast and CATV operation, consistent with pertinent 
public interest considerations, the business requirements 
of both parties to the agreement, and the particular factual 
matters involved. This is expressly recited in paragraph 
8 of the agreement, which states the view of WJPB-TV 

that effectuation of the agreement will represent a 
396 satisfactory resolution of the public interest ques- 

tions raised by its Petition, and that the proposed 
assignment of the licenses for WBOY-TV and WBOY 
(AM) would now be in the public interest. 


With WJPB-TV being carried on Fortnightly’s cables 
on the basis stated in the agreement, WJPB-TV’s survival 
as a local television service seems reasonably assured. 
Moreover the agreement provides assurance that Fort- 


nightly ownership of WBOY-TV would not create a com- 
petitive condition between WJ PB-TV and WBOY-TV in 
the Weston - Clarksburg - Fairmont market unduly dis- 
torted by the operation of the CATV systems involved. 


As Fortnightly, Rust Craft and WJPB-TV have all 
pointed out the proposed assignment also involves the 
settlement of outstanding differences between Fortnightly 
and Rust Craft. WJPB-TV has indicated in its Petition 
and Reply, and reiterates its view that the public interest 
is served by private resolution of disputes, where such 
resolution of difference will not itself result in a worse 
situation. WJPB-TV believes that such is now the case 
and that in view of the attached agreement the proposed 
resolution of private differences would be in the public 
interest. 


t 
In view of the foregoing WJPB-TV urges that the Com- 
mission grant the assignment application for WBOY, and 
dismiss as moot WJPB-TV’s Petition to Deny. 


Very truly yours, 


Joszrx M. Kirrner 
Joseph M. Kittner 
Counsel for 
WJIPB-TV, Inc. 


Enclosure F 


ec Robert Barnard, Esquire 
Cleary, Gottlieb, Steen & Hamilton 
Southern Building 
Washington, D. C. 


and 


EK. Stratford Smith, Esquire 
Smith and Pepper 
Perpetual Building 
Washington 4, D. C. 


Counsel for Northern West Virginia Television 
Broadcasting Corporation 


Reed Miller, Esquire 
Arnold, Fortas & Porter 
1229 19th Street, N.W. 
Washington 36, D. C. 


Counsel for Rust Craft Broadcasting Company 


397 AGREEMENT 


In order to resolve all outstanding disputes between 
WJPB-TV, Ince. (““WJPB-TV’’), and Fortnightly Cor- 
poration (‘‘Fortnightly’’) with respect to the operation 
of Fortnightly’s community antenna television systems 
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(‘‘antenna systems’’), the undersigned parties hereto agree 
as follows: 


1. Upon the grant by the Federal Communications Com- 
mission (““FCC”? or ‘‘Commission’’) of the application 
for consent to assignment of licenses of stations WBOY- 
TV and WBOY (AM) to Fortnightly subsidiaries, and 
the consummation of such assignments, Fortnightly will, 
promptly but within not more than 30 days of consumma- 
tion, rearrange its antenna systems in Clarksburg, West 
Virginia, and Fairmont, West Virginia, to include the 
signal of station WJPB-TV, and it will continue to 
receive and carry station WJPB-TV on these antenna 
systems so long as station WJPB-TV shall continue to 
broadcast as a commercial television station, unless Fort- 
nightly is expressly directed to do otherwise by a court or 
agency of competent jurisdiction. 


2. (a) Fortnightly agrees that, while receiving and 
carrying station WJPB-TV on its antenna systems, it will 


not receive and carry on its antenna systems the signal 
of any other television station which is a primary network 
affiliate of the American Broadcasting Company (‘‘ABC”’), 
provided, however, that if a station whose signal is 

presently being received and carried on the antenna 
398 systems becomes a primary network affiliate of 

ABC, Fortnightly may continue to receive and 
carry the signal of such station in the event a station other 
than those being received and carried which is not a 
primary network affiliate of ABC cannot be satisfactorily 
received and carried by direct off-the-air reception 
utilizing existing equipment (as used in this Agreement 
the words ‘‘existing equipment’’ mean equipment being 
used with minor changes or alteration, if necessary), and 
provided, further, that this paragraph shall not be con- 
strued to preclude the reception and carriage by Fort- 
nightly of any station, if required by any court or decision, 
rule, or regulation of an agency of competent jurisdiction. 
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For purposes of this Agreement, a station which on a 
regular basis broadcasts during prime-time hours (7:30- 
11:00 PM) more than 50% of the programming offered by 
a network Curing such hours shall be considered a primary 
network affiliate of that network. 


(b) In the event that station WBOY-TV becomes the 
primary affiliate of ABC at any time prior to June 1, 1966, 
Fortnightly will until June 1, 1966, afford the same degree 
of protection against duplication of primary network 
program schedule of station WJPB-TV as that provided 
for in subparagraph (a) above; provided, however, the 
provisions of subparagraph (c) below shall apply on the 
earliest of the following dates: (i) June 1, 1966; (ii) at 
such date after June 1, 1965, as station WJPB-TV has a 
contract as a primary affiliate of the ABC network with an 
unexpired term to June 1, 1966, and WJPB-TV agrees to 

advise Fortnightly immediately on June 1, 1965, or 
399 on such date thereafter as station WJPB-TV has 

such a network contract; or (iii) at such date after 
June 1, 1965, as station WBOY-TV has a contract as a 
primary affiliate of a network other than ABC with an un- 
expired term to June 1, 1966. 


(c) In the event that station WJPB-TV becomes the 
primary network affiliate of a network other than ABC, it 
is agreed and understood between the parties that Fort- 
nightly will afford the same degree of protection against 
duplication of the network program schedule of station 
WJPB-TV as that provided station WBOY-TV. 


3. (a) Fortnightly agrees that its antenna systems will 
not intentionally take any steps to degrade the station 
WJPB-TV signal on its antenna systems, but will receive 
and carry station WJPB-TV’s signal for its subscribers 
in an efficient manner consistent with the capabilities of 
all of its existing equipment properly maintained. It is 
understood, however, that proper adjustment and proper 
balancing of the antenna systems, consistent with good 
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engineering practice, with station WJPB-TV being one 
of the stations received and carried does not constitute 
degradation. In any dispute arising under this subpara- 
graph, which cannot be resolved satisfactorily by the 
mutual efforts of the parties, the engineer-arbitrator 
selected in accordance with subparagraph (d), below, will 
determine whether there has been any material degrada- 
tion remediable within the capabilities of existing equip- 
ment properly maintained and the action which can be 

taken with respect to such equipment to remedy the 
400 situation. The decision of this engineer-arbitrator 

shall be final and binding on the parties, and Fort- 
nightly shall promptly take such action with respect to its 
existing equipment as he directs to meet the requirements 
of this subparagraph. 


(b) WJPB-TV agrees that, so long as station WJPB- 
TV continues to be received and carried on Fortnightly’s 
antenna systems, it will telecast a signal of high quality 
meeting or exceeding pertinent FCC technical standards, 
consistent with repair requirements, circumstances beyond 
the control of WJPB-TV, and with the capabilities of all of 
its existing equipment properly maintained. In the event 
that there is a dispute under this subparagraph which 
cannot be resolved satisfactorily by the mutual efforts of 
the parties, the engineer-arbitrator selected in accordance 
with subparagraph (d), below, will determine whether the 
quality of the signal being telecast meets such specifications 
and, if not, he will determine the action which can be taken 
with respect to the station’s existing equipment to remedy 
the situation. The decision of the engineer-arbitrator shall 
be final and binding on the parties, and WJ PB-TV shall 
promptly take such action with respect to its existing equip- 
ment as he directs to meet the requirements of this sub- 
paragraph. 


(c) In the event that a dispute arises between the parties 
with respect to the substantive undertaking recited in sub- 
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paragraphs (a) and/or (b), above, the parties will attempt 
to resolve such dispute by mutual effort prior to reference 


402 4. WJPB-TV agrees that, while station WJPB- 

TV’s signal is received and carried on Fortnightly’s 
antenna systems, station WJPB-TV will broadcast a full 
daily program schedule, commencing at least by 9:00 AM, 
local time, and continuing until 12:30 AM, local time, so 
long as a majo-ity of the other stations received and car- 
ried on Fortnightly’s antenna systems also commence 
broadcasting by 9:00 AM. WJPB-TV agrees to commence 
broadcasting at 8:00 AM, local time, as soon as it finds it 
practical to do so, so long as a majority of the other 
stations received and carried on Fortnightly’s antenna 
systems also commence broadcasting by 8:00 AM. 


5. WJPB-TV agrees that Fortnightly need not afford 
ereater protection against duplication of the program 
schedule of station WJPB-TV than that provided for 
herein. 


6. WJPB-TV and Fortnightly agree that they will enter 
into a mutual release by which each party releases each 
other from, and covenants not to sue with respect to, any 
claims that exist or which might exist related to Fort- 
nightly’s past operations of its antenna systems, or any 
claims that exist or might exist related to the reception and 
carriage by Fortnightly’s antenna systems of television 
signals, including that of station WJPB-TV, or related 
actions taken or not taken pursuant to the terms of this 
Agreement, so long as Fortnightly and WJPB-TV adhere 
to this Agreement, which release shall be executed by 
WJPB-TV and Fortnightly and delivered 24 hours after 

Fortnightly has rearranged both of its antenna 
403 systems for the reception and carriage of station 

WJPB-TV under this Agreement. It is understood 
that the rights under this Agreement shall be unaffected by 
and shall survive the mutual release. 
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7. It is understood that this Agreement is subject to and 
conditioned upon the FCC’s grant of applications for ap- 
proval of the assignment of licenses of stations WBOY-TV 
and WBOY (AM) to Fortnightly’s subsidiaries, and the 
consummation of such assignments. In the event such 
assignments are not consummated, including acceptance by 
Fortnightly’s subsidiaries, for whatever reason, the obliga- 
tions of both parties under this Agreement shall lapse. 


8. In view of WJPB-TV’s express desire that station 
WJPB-TV’s signal be received and carried on Fort- 
nightly’s antenna systems and the understakings by Fort- 
nightly to receive and carry the station WJPB-TV signal 
on its antenna systems, as recited in this Agreement, 
WJPB-TV feels that the public interest questions raised 
in its Petition to Deny the application for Commission con- 
sent to the assignment of license of station WBOY-TV to 
Fortnightly’s subsidiary have been satisfactorily resolved 
and that assignment of stations WBOY-TV and WBOY 
(AM) licenses to Fortnightly’s subsidiaries would be in 
the public interest. WJPB-TV agrees to take appropriate 
and necessary steps so to represent its position in this 
respect to the Federal Communications Commission, and 
to take whatever other steps may be appropriate and 
proper to assist Fortnightly and its subsidiaries to obtain 
prompt grant of the pending applications. 


9. The provisions of this Agreement shall be interpreted 

in accordance with the laws of West Virginia and 

404 shall be binding upon and inure to the benefit of the 

parties to this Agreement and their respective heirs, 
successors, personal representatives and assigns. 


10. This Agreement shall terminate twenty years after 
the date of its entry into force; provided, however, that the 
obligations of the parties hereunder, except for the pro- 
visions of paragraph 6, shall no longer be in force upon 
written notification from WJPB-TV to Fortnightly that 
WJPB-TV no longer desires that station WJPB-TV be 
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carried upon the Fortnightly antenna systems pursuant to 
this Agreement after a specified date which shall not be 
less than 30 days from the date upon which such notice is 
given. 


I~ Wiryess WHEREOF, the parties hereto have caused this 
Agreement to be executed by their duly authorized officers. 


WJPB-TV, Inc. 
By J. Parrick Bracom 
FortnicHTLy Corporation 


By Joun J. Borcur 
Vice-pres. 


Dated: August 19, 1963. 


Initialled for 
WJPEB-TV, Inc. 

TF 

McKenna & Wilkinson 


FortNicHTLy CoRPORATION 
REB 
Cleary, Gottlieb, Steen & Hamilton 


ESS 
Smith & Pepper 


August 14, 1963 
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CLEARY, GOTTLIEB, STEEN & HAMILTON 
SOUTHERN BUILDING 
WASHINGTON 5, D. C. 


ExXzcurive 3-3711 


CABLE ADDRESS 
CLEARGOLAW WASHINGTON 


October 16, 1963 
Mr. Ben Waple 
Secretary of the 
Federal Communications Commission 
Washington 25, D. C. 


Dear Mr. Waple: 


Transmitted herewith for filing on behalf of Northern 
West Virginia Broadcasting Company are an original and 
three copies of an Amendment to its Application (File No. 
BAL-204). 


If any further information is desired with regard to 
this matter, please do not hesitate to communicate with the 
undersigned. 


Sincerely yours, 


R. C. Barwarp 

Robert C. Barhard 

BE. Srratrorp Smrra 

E. Stratford Smith 
Encls. 


406 Amendment 
Exhibit K—Statement of Policy—to the application of 
Northern West Virginia Television Broadcasting Company 


for assignment of license (file BAL-204) is hereby amended 
to add the following: 


Fortnightly is now receiving and intends to continue to 
receive, following a grant of the subject application, the 
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signals of station WBOY-TV, at Clarksburg for the sub- 
seribers of Fortnightly’s community antenna at Clarks- 
burg. Simultaneously with the inclusion of the signals of 
WJPB-TV, Channel 5, at Weston, West Virginia in the 
services of Fo:tnightly’s community antenna at Fairmont 
as provided in the subject application, the signals of 
WBOY-TV (whose principal affiliation is NBC) will also 
be received and made a part of the service to subcribers of 
that system! in lieu of the signal of WIIC, also an NBC 
affiliate. 


Fortnightly Corporation, the parent company of North- 
ern West Virginia Television Broadcasting Company, 
gives assurance that the programming of television station 
WBOY-TV, if the assignment application is granted, will 
be aggressively promoted to the best interest of that 
station and the public interest wholly independently of any 
impact on the community antenna operation. The local 
management of the station will be required to promote the 
operation of the station in the public interest as if there 
were no relationship between the ownership of the station 
and the community antenna, Every reasonable effort will 
be made consistent with the economics of the market to 
secure top grade programs for station WBOY-TV. Under 
no circumstances will WBOY-TV be denied full opportuni- 
ties to broadeast any program or programs available to 
them in order to enhance the community antenna operation. 
In short, it {hall be the policy of Fortnightly not to seek or 
permit the enhancement of the position of the community 
antenna at t e expense of the station through restriction on 
the programming of the station. Provision of an adequate 
budget for the acquisition and development of quality pro- 
gramming for this station will also be a fundamental part of 
management programming and fiscal policy. 


Fortnightly and the applicant are fully cognizant of the 
commission’s interest in preserving full opportunity for 


; 
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the station to develop its maximum potential in the 
407 public interest with due regard to the capacity of the 

market to support this station. Fortnightly will 
exercise a high degree of care to meet its responsibility to 
the public and its commitments herein made. 


Respectfully submitted, 


NorrHern West Vircinia TELEVSION 
BroapcasTinc ComPaNy 


By: Joun J. Borcur 
John J. Borghi 
Vice President 


Starz or New York SS: 
Counry or New York : 


Subscribed and sworn to before 
me this 14th day of October, 1963. 


(Sea) 


Victorra C. Luptum 
Notary Public 


Vicror1za C. Luptum, Notary Public 
in the State of New York qualified in N.Y. Co. 
New York Co. Clk’s Number Reg. No. 317617700 
Commission Expires March 30, 1964 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. c., 20554 


Docket No. 15221 
File Nos. BALCT-204, BALTI-49, BALTS-117 
In re Application of 
Rusr Crarr Broapcastine Company (AssIGNor) 
and 


NorTtHEeRN West Vircinia TELEVISION BRoaDcCAsTING 
Company (ASSIGNEE) 


For Volunta’; Assignment of License of Station WBOY- 
TV and Auxiliaries Clarksburg, West Virginia 


Order 


At a session of the Federal Communications Commission 
held at its offices in Washington, D. C., on the 13th day of 
November, 1963; 


Applicants seek our consent to acquisition, by the owner 
of the CATV system serving Clarksburg, West Virginia, of 
the only local television station (WBOY-TV) in that 
community,? 


We have r@cognized, in our 1959 Inquiry into the impact 
of CATV’s on television broadeasting, that ‘*... a CATV 
owner might not be as assgressive in promoting and devel- 
oping his regular station as would another, because of 
possibly conflicting interests.’”?? We also noted however 


1 We defer, unt after the proceedings ordered herein, action on the ‘‘Peti- 
tion to Deny’? filed May 6, 1963 by WJPB-TV, Inc., (licensee of WJPB-TV, 
serving the area from its principal city—nearby Weston, West Virginia) and 
pleadings subsequent thereto, including WJPB-TV’s later request for dismissal 
of its Petition to Deny. 


2 Paragraph 97, Inquiry into the Impact of Community Antenna Systems, 
TV Translators, TV ‘‘Satellite’’ Stations, and TV ‘‘ Repeaters’’ on the Orderly 
Development of Television Broadcasting. Report No. 12-14, 18 RR 1573, 1610. 
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that this may be “‘. . . balanced by the fact that in a small 
market perhaps the CATV operator is the only one likely 

to build a station, having profited, and built up set 
409 circulation through the CATV.” This offsetting con- 

sideration is not present in the case now before us. 
Despite the fact that since its inception WBOY-TV has 
been forced to compete with two CATV systems, one of 
which serves a substantial portion of the viewers in the 
community to which the station is licensed and since 1960 
with another television station, the Commission’s records 
indicate that WBOY-TV is an economically viable opera- 
tion. 


The usual circumstance—present here—that many more 
people depend on the broadcast service than ean be reached 
by the CATV service underscores the importance of ex- 
amining with great care the question of whether the com- 
mon owner of a CATV and local broadcast station, both 
of which compete for audience, can be expected to be as 
zealous in protecting and developing the broadeast service, 


whose profitability depends on the advertising dollar, as in 
promoting the CATV, whose revenues come in the more 
direct and regular form of periodic subscriber payments. 
Our concern in this regard is not allayed since assignee in 
this case does not propose to protect WBOY-TV from 
program duplication on its Clarksburg and Fairmont 
CATV’s. 


Because we believe it will aid us in evaluating the fore- 
going and related public interest considerations, Ir Is 
Orperep, pursuant to Section 4(j) of the Communications 
Act of 1934, as amended, That, the interested parties, Rust 
Craft Broadcasting Company, Northern West Virginia 
Television Broadcasting Company, WJPB-TV, Inc., and 
the Chief, Broadcast Bureau, Wit APPEAR before the 
Commission at its Washington, D. C. offices at 10:00 A-M., 
January 9, 1964, and Wr PREsENT oral argument on the 
question : 
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Whether} and if so under what conditions, the public 
interest Would be served by permitting common owner- 
ship of the CATV and the only television station in 
Clarksburg, West Virginia, which station has demon- 
strated its economic capacity for independent opera- 
tion. 


The sequence of appearances and the allocation of time 
will be =r for in a subsequent Order. 


FrperaL Communications CoMMISSION 
Ben F. Warts 
Ben F. Waple 
Secretary 


(SEAL) 
Released: November 19, 1963 
429 BEFORE THE 


FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. c. 20554 


Docket No. 15221 
File Nos. BALCT-204, BALTI-49, BALTS-117 
In re application of 
Rusr Crart Broapcastinc Company (Assignor) 
and 


NorrHern West Virornta TELEVISION BRoADCASTING 
Company (Assignee) 


For Voluntar’’ Assignment of License of Station WBOY- 
TV and Auxiliaries, Clarksburg, West Virginia 


Memorandum Brief of Assignee 
TuHE QUESTION 


By Order dated November 19, 1963, the Commission 
designated for Oral Argument on January 9, 1964, the 
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above-captioned application of Rust Craft Broadcasting 
Company, assignor, and Northern West Virginia Broad- 
casting Company, assignee, for consent to assignment of 
the license of Station WBOY-TV at Clarksburg, West Vir- 
ginia. Assignee is a subsidiary of Fortnightly Corpora- 
tion (Fortnightly). Fortnightly also owns and operates a 
community antenna system at Clarksburg, West Virginia 
and its subsidiary Fairmont TV Cable Company, Ine. oper- 
ates a community antenna at Fairmont, West Virginia. 
The question as presented is set forth in the Commission’s 
Order released November 19, 1963, as follows: 


‘‘Whether, and if so under what conditions, the public 
interest would be served by permitting common 
430 ownership of the CATV and the only television 
station in Clarksburg, West Virginia, which 
station has demonstrated its economic capacity for 
independent operation.”’ 


Summary or Posirion anp ARGUMENT 


The only issue before the Commission is that quoted 
above from the Commission’s Order of November 19, 1963. 
As a result of an Agreement reached between Fortnightly 
and WJPB-TV, Ince. licensee of Station WJPB-TV at 
Weston, West Virginia, at one time a protestant to a grant 
of the above-captioned application, there is no opposition 
by any television station serving the area. WJPB-TV will, 
not later than March 1, 1964, and under certain cireum- 
stances earlier, be received on the community antenna 
system at Clarksburg and Fairmont, West Virgina, wheth- 
er or not Commission consent to the assignment is obtained. 
Station WBOY-TV is now being received on the CATV in 
Clarksburg and will be received at Fairmont following 
approval of the assignment. 


There is nothing inherent in common ownership of a 
CATV and a local station in the same community which 
would per se justify prohibiting such common ownership 
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as a matter of policy. Community antennas generally, and 
specifically those at Clarksburg and Fairmont, do not 
change, alter gr delete the broadcast intelligence received. 
They receive only what is broadcast and have no control 
over the station’s program schedules. Nor do they solicit 
advertising in competition with broadcast stations. Thus 
ownership of a CATV system in the same community with 
a television broadcast station is not analogous to owning 
two or more T'V stations serving the same area. 


431 The Commission has previously approved CATV 

acquisition of the only television station in the same 
community in at least two cases, and others exist without 
Commission approval where the station has either built or 
acquired the system. The proposed assignee knows of no 
precedent which precludes the common ownership here 
proposed. 


The Comnfission’s Order makes it clear, however, that 
the Commission is primarily interested in the specific ap- 


plication before it. The Commission states that Station 
WBOY-TV has demonstrated its capacity for independent 
economic operation. However, a policy that would permit 
CATV system owners to own unprofitable or non-viable 
stations in the same community, but not permit ownership 
of profitable stations could not reasonably be within the 
contemplation of the Commission. Aggressive promotion 
of a local station is required in the public interest without 
regard to viability. 


The real question is what measures, if any, are necessary 
or desirable fin common ownership situations, whether or 
not the statidn is viable, to assure zealous promotion there- 
of. The Commission can realistically determine the effect 
of common ownership on the public interest initially only 
on the basis of the showing of the individual applicant and 
ultimately on the basis of its performance. 


In addition to effecting a satisfactory agreement with 
WJPB-TV, Inc. Fortnightly has given in its applications, 
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among other things, categorical and unequivocal as- 
432  surances that (1) it will continue to receive the sig- 

nals of WBOY-TV on the systems following approval 
of the application; (2) the programing of the station will 
be aggressively promoted in the public interest as if there 
were no relationship with the CATV’s; and (3) under no 
circumstances will common ownership deny the station full 
opportunity to broadcast any program available to it, for 
the purpose of enhancing the CATW’s, and (4) top quality 
programs will be sought and an adequate budget provided 
therefor. 


Northern wishes to have discretion in the matter of 
delayed broadcast protection pending operating experience 
under common ownership. There is a known case of a 
local station suffering cancellation of advertising contracts 
as a result of non-duplication protection pursuant to a 
private agreement. Because of substantial changes in the 
channels received on the Clarksburg and Fairmont CATV’s 
by effectuation of the arrangements described in the appli- 
cation there is realistic possibility of a backlash from 
precipitate or unnecessary non-duplication protection. As- 
signee urges that the public interest in both the broadeast 
and CATV operation can best be served by this assignee 
working out a balanced accommodation in actual opera- 
tion to fully serve the needs of both. 


If the Commission fears that the assignee would permit 
the station’s service to deteriorate on some theory that the 
value of the CATV’s would somehow thereby be enhanced, 
it need only be said that this applicant has no intention of 
buying a property at a cost of almost one million 

dollars only to let it deteriorate. The best financial 
433 interests of Fortnightly as well as the public interest 
require not only that the value be maintained but 
that it be increased. Moreover, the proposed licensee must 
account to both the public it serves and the Commission 
for its stewardship of the channel. It would he unreason- 
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able and unrealistic to assume that this applicant could 
afford in its own interest to endanger its right to hold the 
license once obtained. 


Finally, it is to be noted that, through such techniques 
as a one year license term and requirements for interim 
or special reports which the Commission has authority to 
require if it desires, the Commission can maintain a close 
watch over the assignee’s performance. 


It is respectfully urged that the public interest will be 
fully served by a grant of the application. 


BackcRrounD 
1. The parties to the application 


Assignor, Rust Craft Broadeasting Company, is the li- 
censee, among other radio and television facilities, of 
Stations WBOY-AM and WBOY-TV (channel 12) at 
Clarksburg, West Virginia. WBOY-TV commenced opera- 
tion November 17, 1957, under its present owners. 


Northern West Virginia Television Broadcasting Com- 
pany (Northern) is a newly organized subsidiary of Fort- 
nightly Corporation (Fortnightly), whose principal of- 
fices are in New York City. Among other business inter- 

ests set forth in its application Fortnightly owns 
and operates a community * * * 


* * * ° s * * * * * 


435 assignee would be responsive to those needs in that 

an officer, directors and employees of the assignee, 
who are prominent in the community, would be residents of 
the area assuring a continuing awareness of its needs. It 
was also pointed out that the assignment would have the 
result pursuant to an agreement with the licensee of 
WBOY-TV of resolving outstanding litigation between the 


1 The terms Northern (the subsidiary) and Fortnightly (the parent corpo- 
ration are used interchangeably as the context may require. 
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parties, an achievement desired by both parties consistent 
with public policy.* 


Station WBOY-TV is currently being received by sub- 
seribers to the CATV service at Clarksburg. 


3. The Petition to Deny filed by WJPB-TV, Inc., 
Weston, West Virginia 


On May 3, 1963, WJPB-TV, Inc., licensee of WJPB-TV 
(channel 5) Weston, West Virginia filed a petition to deny 
the subject application. Weston is a community of ap- 
proximately 9,000 population approximately 20 miles from 
Clarksburg and approximately 40 miles from Fairmont. 
Both Clarksburg and Fairmont lie within or on the Grade 
A contour of channel 5. The crux of WJPB-TV’s position, 
according to the petition, was the failure of Fortnightly to 
receive WJPB-TV upon the Fairmont and Clarksburg 
CATV’s. In the petition, insofar as the issue specified in 
the Commission’s order of November 19, 1963, is concerned, 
WJPB-TV alleged that a grant of the application would 
give WBOY-TV a competitive edge for advertising rev- 
enues over WJPB-TV in the Weston-Clarksburg Fairmont 
market since * * * 


* * * * * * ” * * * 


487 factual matters involved. This is expressly re- 

cited in paragraph 8 of the agreement, which 
states the view of WJPB-TV that effectuation of the 
agreement will represent a satisfactory resolution of 
the public interest questions raised by its petition, and 
that the proposed assignment of the licenses for 
WBOY-TV and WBOY (AM) would be in the public 
interest.’’ * * * 


1 WSTYV, Inc, v. Fortnightly Corp., Civil Action #1058Wa, N.D.W.Va.; Rust 
Craft Broadcasting Co. v. United States of America and Federal Communica- 
tions Commission, Fortnightly Corp. and NCT.A, Intervenors, Numbers 17038, 
and 17264, C.A.D.C. 
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In view of subsequent delays resulting from the decision 
of the Commission to hold oral argument on the applica- 
tions, WJPB-TV, Inc., requested of Fortnightly that an 
acceptable basis be found which would assure that WJPB- 
TV would be received on the two CATV’s without regard 
to Commission action with respect to the application for 
consent to assignment of license. As a result of such 
efforts, the Agreement of August 19, 1963, has been modi- 
fied to assure that channel 5 will be received on both sys- 
tems whether or not the consent to the assignment is 
obtained.t Following certain engineering arrangements 
which WJPB-TV wishes to make in early January to 
assure optimum reception of the station at Fortnightly’s 
antenna site, Fortnightly will arrange its antenna service 
within ten days of receipt of a written request to do so to 
receive the signals of channel 5 on the master antenna 
facilities at Fairmont. In addition, the agreement provides 
that Fortnightly will arrange its antenna facilities at 
Clarksburg on written request by WJPB-TV, Ince. to re- 
ceive the signals of channel 5 on that system not later than 
March 1, 1964, or within 30 days of approval by the Com- 

mission of the assignment application, whichever is 
438 sooner. These arrangements are binding whether 
or not consent to the assignment is obtained. 


As a result of the foregoing there remains no issue 
between the applicants and the protestant and both parties 
continue to urge that the Commission grant the application 
on an early date. It is in this posture that the matter is 
now before the Commission. 


ARGUMENT 


1. Nothing inherent in common ownership of CATV and 
the only local station in the same community would 
per se justify prohibiting such common ownership as 
a matter of policy. 


1A copy of this Letter Agreement has been furnished the Commission by 
WJPB-TV, Inc. under letter dated January 8, 1964. 
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Community antennas generally and those at Clarksburg 
and Fairmont specifically do not change, alter or delete the 
broadcast intelligence received. The Clarksburg and Fair- 
mont antenna systems, in fact all CATV’s, have no control 
over the programing of the stations they receive. Thus 
ownership of a CATV and a local station in the same com- 
munity is not similar to ownership of more than one tele- 
vision station in the same community. Accordingly, there 
is not a realistic issue of concentration of control of the 
media of mass communications, as exists in the case of 
common ownership of more than one radio or television 
station serving the same area, which is not permitted, or 
of television, and AM and FM radio stations in the same 
community, which is permitted. 


Moreover, CATV systems generally and the ones in 
Clarksburg and Fairmont specifically, do not solicit 
439 advertising as was recognized in the Commission’s 
Order of November 19, 1963.1. Thus there is no 
inherent business conflict of interest in the common own- 
ership of CATV and the local stations as there may be in 
common ownership of television and radio stations in the 
same community. 


Tt remains to be noted, that the Commission has in the 
past authorized common ownership of a community an- 
tenna and the only local television station in the same 
community.2 There is known to be at least one other 
instance of a television station and CATV system located 
in the same community under common ownership. In this 
cireumstance, Salinas, California, no authorization was re- 
quired from the Commission since the station acquired the 
franchise and constructed the system. Thus the proposed 


1The first full paragraph, page 2. 


2Station KIVA (channel 11) Yuma, Arizona, transferred to Valley Tele- 
casting Co. February 1, 1961. Valley Telecasting is under common ownership 
with Antennavision CATV systems; Station KBLL-TV, Helena, Montana 
acquired from broadcast interests on January 18, 1961 by Helena TV, Inc., 
operator of the local CATV system. 
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assignee knows of no precedent in Commission policy appli- 
cable in the licensing of radio and television broadcast 
stations which would or should per se disqualify Fort- 
nightly from being the licensee of Station WBOY-TV in 
Clarksburg. 


2. The representations of Fortnightly (Northern) to the 
Commission and the procedures available to the Com- 
mission under the statute and its rules and regulations 
give assurance that the public interest will be served 
by permitting Fortnightly to own both the community 
antenna and Station WBOY-TV, the only station in 
Clarksburg, which station the Commission has found 
to have economic capacity for independent operation. 

440 The issue as framed by the Commission is clearly 
directed to the specific application. It speaks only 


of common ownership in Clarksburg and in terms of the 
capacity of that station for independent economic opera- 
tion. In its Order of November 19, 1963, as a predicate to 


its formulation of the issue, the Commission referred to its 
statement made in the 1959 Inquiry? into the impact of 
CATV on television broadcasting, ‘‘... that a CATV opera- 
tor might not be as aggressive in promoting and developing 
his regular station as would another because of possible 
conflicting interests’”’, but at the same time recognized that 
a general prohibition against common ownership in the 
same community would not be in the public interest and 
that a CATV operator may be the economically logical 
licensee for a local station. As previously mentioned, the 
Commission has in the past in at least two circumstances 
permitted common ownership of the only station and a 
community antenna in the same community. Nothing in 
those cases suggested that the common ownership was 
approved on the basis that the stations were non-viable. 


1 Paragraph 97, Inquiry into the Impact of Community Antenna Systems, 
TV Translators, TV ‘‘Satellite’? Stations, and TV Repeaters on the Orderly 
Development of Television Broadcasting. Report No. 12-14, 18 RR 1573, 1610. 
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Thus, whether or not the fact that WBOY-TV may be 
viable is not decisive and should not be relevant. A policy 
that would permit CATV system owners to own unprofit- 
licensee of the only local, but non-viable, station in his 

community succeed in making the station capable of 
441 independent economic operation, such licensee would 

forthwith become ineligible to hold the license and 
would therefore be required to dispose of one of the two 
properties. Such a policy would only penalize aggressive 
promotion of the broadcast operation and discourage ef- 
forts to provide a high quality local service. Non-viability 
or unprofitability logically cannot be a condition precedent 
to common ownership. 


Obviously, the real issue, which seems clear from the 
Commission’s Order, is what measures, if any, are neces- 
sary or desirable to assure that CATV ownership will 
zealously promote the success of the only local station in 
the same community whether or not the property is ‘*via- 


ble”. Aggressive promotion of a local station is a require- 
ment of the public interest whether or not it is under 
common ownership with CATV and whether or not it is 
profitable. Whether CATV is a proper licensee of a sta- 
tion should therefor depend initially on showing of the 
particular applicant and ultimately on the basis of its 
performance. 


Fortnightly has in fact given the Commission the neces- 
sary assurances in its application and amendments thereto, 
as well as through its arrangements with WJPB-TV. In 
addition, the Commission has adequate licensing proce- 
dures, and other statutory authority available to it, to 
assure that Northern, or any other CATV licensee in a 
similar position, not only will not degrade the operation of 
the local station but will zealously promote it. Moreover, 
it is not reasonable under the particular circumstances 
here involved to presume or conelude otherwise. 


Northern’s application is in proper form. No issues are 

raised, nor do they exist, with respect to the moral 

442 character or the integrity of the applicant or Fort- 

nightly. Assurance has been given the Commission 
under oath that: 


1. Fortnightly is receiving and will continue to receive 
the signals of WBOY-TV on the Clarksburg system 
following a grant of the application, and at that time 
the signals of WBOY-TV will be received on the Fair- 
mont system. 


2. That it has concluded arrangements for the recep- 
tion of the signals of WJPB-TV, Inc. on both the 
Clarksburg and Fairmont CATV systems, whether or 
not the subject application is approved.* 


3. That the programing of television station WBOY- 
TV will be aggressively promoted to the best interest 
of the station and the public interest wholly independ- 


ent of any impact on the community antenna operation. 


4, That the local management of the station, 
443 which is different from that of the CATV’s, will 

be required to promote the operation of the sta- 
tion in the public interest as if there were no relation- 
ship between the ownership of the station and the com- 
munity antennas. 


5. Under no circumstances will common ownership 
deny the station full opportunity to broadcast any 
program or programs available to it, for the purpose 
of enhancing the community antenna operation. 

6. Every reasonable effort will be made consistent 
with the economics of the market to secure top grade 
programs for Station WBOY-TV, and that as a mat- 


1 The fact that WJPB-TV will be received by the two CATV’s whether or 
not the application for consent to assignment is granted is revealed in the 
amended agreement with WJPB-TV, Inc., a copy of which has been filed with 
the Commission. 
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ter of fiscal and programing policy provision will be 
made of an adequate budget for both the acquisition 
and development of quality programing for the sta- 
tion. 


Fortnightly (Northern) believes these assurances will 
guarantee that the station will be zealously promoted in 
the public interest, and as more fully hereinafter set forth 
that the Commission has all necessary authority to keep 
itself fully apprised of the pertinent details of the opera- 
tion under common ownership. 


In its Order of November 19, 1963, the Commission 
stated with respect to the subject application: 


444 ‘The usual circumstance—present here—that 
many more people depend on the broadcast serv- 
ice than can be reached by the CATV service under- 
scores the importance of examining with great care 
the question of whether the common owner of a CATV 
and local broadcast station, both of which compete for 
audience, can be expected to be as zealous in protect- 
ing and developing the broadcast service, whose prof- 
itability depend on the advertising dollar, as in pro- 
moting the CATV, whose revenues come in the more 
direct and regular form of periodic subscriber pay- 
ments. Our concern in this regard is not allayed since 
assignee in this case does not propose to protect 
WBOY-TV from program duplication on its Clarks- 
burg and Fairmont CATV’s”’. (Emphasis added) 


It is true that no specific mention was made in the appli- 
cation of non-duplication protection for the programing 
of Station WBOY-TV if consent to the assignment is 
granted. In conferences with Broadcast Bureau repre- 
sentatives prior to the Commission’s action designating 
the application for Oral Argument, Fortnightly advised 
that it preferred to have the latitude to defer decisions 
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in this respect pending experience with the operation of 
both the station and the CATV in order to determine the 
extent of rotection, if any, reasonably required in the 
public interest. One of the undersigned counsel has been 
advised by principals who were involved of an instance 
where protection by a CATV system against duplication 
of programs subsequently to be broadcast by the local 
station caused cancellation of advertising by local adver- 
tisers resulting in revisions in the application of the non- 
duplication arrangements in effect between the CATV 
and the station. 


445 The addition of WJPB-TV to the antenna serv- 

ice at Clarksburg and the addition of that station 
and WBOY-TV to the service at Fairmont will require 
the deletion of two existing popular channels from the 
Fairmont system and one from the Clarksburg service. 
When WBOY-TV was added to the Clarksburg service it 
was necessary to remove another channel to make this 
possible. This dislocation or interference with the estab- 
lished service at Clarksburg occasioned substantial public 
resentment and the contemplated substitutions of two chan- 
nels at Fairmont in the event of a grant of the applica- 
tion can be expected, at least initially, to create a con- 
siderable discontent among the subscribers. Likewise, the 
contemplated substitution of WJPB-TV at Clarksburg for 
the ABC channel may well rekindle the earlier resentment 
which existed when WBOY-TV was added. Applicant is 
therefore most desirous of being allowed the discretion 
to work out any changes in the antenna systems operations 
relating to non-duplication protection in the light of ac- 
tual operating experience under common ownership. The 
backlash of precipitate or unnecessary non-duplication can 
redound to the disadvantage of the station as well as the 
CATV operation. 


1The staff was advised that protection against simultaneous duplication 
was acceptable to Fortnightly if the Commission concluded that such a 
eondition should be specifically imposed. 
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Assignee submits that the Commission was most wise 
in its recent Notice of Proposed Rule Making in 
446 Docket Nos. 14895 and 15233, in recognizing the 
fact that ‘‘great weight’’ should be given to private 
arrangements between the parties (CATV and broadcast) 
since in particular situations such agreements may ‘‘rea- 
sonably constitute a particularization of the public inter- 
est in that area’. The fact that the ownership may be 
common in the instant situation does not alter the desira- 
bility of working out a balanced accommodation in actual 
operation which ‘‘. . . fully serves the needs of both’’? 
Assignee sincerely believes and represents that it can 
better serve the public interest if given this latitude. This 
certainly is consistent with the basic concept of holding 
a licensee responsible for his conduct rather than pre- 
scribing his conduct. 


Several devices or procedures are available to the Com- 
mission to give full assurance that the Commission is ade- 
quately informed of Fortnightly’s stewardship of the 


channel. A one year license for the initial term if thought 
necessary is acceptable to Fortnightly. This would afford 
the Commission early opportunity to review the opera- 
tion under common ownership and the effectiveness of 
measures taken to serve the public interest in both local 
broadcast and the CATV services. 


The Commission may properly, and agreeably to Fort- 
nightly, require a special report at renewal time, and in- 
terim reports detailing the operation of the station. Pre- 
sumably such reports could call for interim checks on 

station programing local, regional and national rev- 
447 enue trends, public reactions to efforts made by 
Northern to maintain and improve the quality of the 


1In the Matters of Amendment of Subpart L, Part II of the Business Radio 
Service and Subpart I, Part 21 of the Domestic Point-to-Point Microwave 
Radio Service (FCC 63-1128). 


1 Notice of Further Proposed Rule Making, Docket No. 14895, para. 4. (FCC 
63-1128). 
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programs, and for such other data as would enable the 
Commission to evaluate the performance of the station. 
Promise and performance review of renewal applications 
is, of course, the standard tool available to the Commis- 
sion. 


As a practical matter abuse by Northern of its steward- 
ship could not be hidden from the Commission in view of 
the well-known fact that the public will not remain silent 
in the face of any fancied let alone actual impairment of 
its service. Practically, as previously indicated, it is un- 
realistic to assume that Fortnightly would consciously or 
carelessly allow the broadeast service to deteriorate. Sev- 
eral reasons make the contrary imperative. Not the least 
of these is the fact that a very substantial investment 
would be made by Fortnightly to acquire the properties.’ 
It is not good business judgment to permit an expensive 
property such as this to deteriorate nor to endanger ones 
ability to own the property and hold the license. If the 
property is viable it must be kept that way. Practically 


what is called for by the proposed assignee is high degree 
of care and more than ordinary effort to meet its public 
interest obligations as a licensee. 


448 For reasons above set forth Fortnightly urges that 

(1) there are no considerations inherent in common 
ownership of a CATV system and the only local station 
in a community which require or would tend to substantiate 
a policy to prohibit such ownership; (2) that such issues 
or public interest considerations as may exist under com- 
mon ownership are such as to relate to the particular 
qualifications of individual applicants and each proposal 
should be considered on its individual merits; and (3) that 
Northern will zealously promote the successful operation 
of Station WBOY-TV in the public interest and has other- 
wise fully demonstrated in its application and amendments 


1 The agreement with Rust Craft provides for the payment of $950,000 by 
Fortnightly to Rust Craft for the AM and TV properties. 
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thereto that it will properly discharge its obligations as 
a licensee of the Commission. 


On the basis of the foregoing, it is respectfully sub- 
mitted that the public interest will be fully served by a 
grant of the application. 


Respectfully submitted, 


Norraern West Vircrnia TELEVISION 
Broapcastine Company, Assignee 


BE. Stratford Smith 
Smira & PEPPER 

1111 E Street, N.W. 
Washington, D. C., 20004 


Robert C. Barnard 
Crzary, Gorries, Steen & 
Hamitton 

224 Southern Building 
Washington, D. C., 20005 


Its Attorneys 
January 8, 1964 


° ° * * * * ° 


Letter of Joseph M. Kittner 
450 January 8, 1964 


Mr. Ben F. Waple, Secretary 
Federal Communications Commission 
Washington, D. C. 20554 


Dear Mr. Waple: 


Reference is made to the pending application for Com- 
mission consent to the assignment of license for Station 
WBOY-TV, Clarksburg, West Virginia from Rust Craft 
Broadcasting Company to Northern West Virginia Tele- 
vision Broadcasting Company (BALCT-204). 


By letter dated August 21, 1963, undersigned counsel 
for WJPB-TV, Inc. advised the Commission of an agree- 
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ment which had been reached between Fortnightly Cor- 
poration (Northern’s parent) and WJPB-TV, Inc. con- 
cerning the reception and carriage of Station WJ PB-TV 
on Fortnightly’s community antenna television systems in 
Clarksburg and Fairmont, West Virginia. As there indi- 
cated, it was WJPB-TV’s position that effectuation of this 
agreement represented a satisfactory resolution of the 
public interest questions raised by the previously filed Peti- 
tion to Deny directed against the referenced application, 
and that the proposed assignment of licenses for Stations 
WBOY-TV and WBOY(AM) would be in the public in- 
terest. 


The Fortnightly-WJPB-TV agreement contemplated the 
reception and carriage of Station WJPB-TV on Fort- 
nightly’s antenna systems following favorable Commis- 
sion consideration of the pending WBOY-TV and WBOY 
(AM) assignment applications. In view of the fact that 
Commission consideration of these applications has taken 
somewhat longer than the parties to the Fortnightly- 


WJPB-TV agreement had anticipated, further negotia- 
tions have been held and a modification of the original 
agreement has been reached. There is attached hereto a 
copy of the modification agreement, and a letter of under- 
standings pertaining thereto. 


The concept of the modified agreement is that Fortnight- 
ly’s obligation to receive and carry Station WJPB-TV on 
its antenna systems exists without regard for what action 
the Commission may take on the WBOY-TV and WBOY 
(AM) assignment applications. Thus, Fortnightly has 
agreed that it will, upon request from WJPB-TV, Inc., 
promptly receive and carry Station WJPB-TV on its 
Fairmont antenna system; and it will, upon further re- 
quest, not later than March 1, 1964, receive and carry Sta- 
tion WJPB-TV on its Clarksburg antenna system. Ap- 
propriately, other provisions of the original agreement 
have been accelerated. 
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451 In view of the foregoing, WJPB-TV, Ine. reiter- 

ates its previously expressed position that grant of 
the pending WBOY-TV and WBOY(AM) assignment ap- 
plications is in the public interest. With respect to the 
oral argument which the Commission has scheduled on 
these applications, in accordance with the order of desig- 
nation and a notice of appearance previously filed, WJPB- 
TV, Inc. will participate and reaffirm its view that grant 
is in the public interest. 

Very truly yours, 


Joseph M. Kittner 
Counsel for 
WJPB-TV, Inc. 
ec: Arnold, Fortas & Porter 
Smith & Pepper 
Cleary, Gottlieb, Steen & Hamilton 
Chief, Broadcast Bureau 


Letter of Nathan W. Levin 


FORTNIGHTLY CORPORATION 
660 Madison Avenue 
New York 21, New York 
TEmpleton 2-8400 
December 19, 1963 

Mr. J. Patrick Beacom 
WJPB-TV, Inc. 
Weston, West Virginia 


Dear Mr. Beacom: 


Our agreement of August 19, 1963, was made on the 
assumption that the transfer of stations WBOY-TV and 
WBOY-AM would be considered and approved by the 
Commission at an earlier date. In view of the time that 
has elapsed, and in recognition of your expressed interest 
to be received by means of our community antennas at 
Fairmont and Clarksburg, West Virginia, as contemplated 
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in our agreement of August 19, 1963, we have undertaken 
to discuss with you a mutually acceptable basis under 
which you will be assured that station WJPB-TV will be 
received without regard to the action of the Federal Com- 
munications Commission with respect to the applications 
for consent to assignment of the licenses of stations 
WBOY-TV and WBOY (AM). You have advised us that 
you have made arrangements for an engineer from the 
General Electric Company to come to Weston in January, 
1964, and that you do not wish that the antenna systems 
receive station WJPB-TV until after you have conferred 
with the G.E. engineer. 


455 covenant stated above. It is understood that 

the rights under the Agreement of August 19, 
1963, and this amendment, shall be unaffected by and 
shall survive the mutual release. 


6. Paragraph 7 of the Agreement is eliminated. 


Very truly yours, 


FortTNIGHTLY CoRPORATION 
Nathan W. Levin, President 
Accepted and agreed to: 
WJPB-TV, Inc. 
J. Patrick Beacom 
ATTEST : 
Doug Borzl 
Secretary 


ATTEST: 
E. P. Beacom 
Ass’t. Secretary 
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Oral Argument 
BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 
January 9, 1964 


Docket No. 15221 


In the Matter of: 


Rust Crarr Broapcastine Company (Assignor) 
Norruern West Vircrnia TELEVISION 
Broapcastinc Company (Assignee) 
Clarksburg, West Virginia 


Other Parties: 
WJPB-TV, Inc. 
Chief, Broadcast Bureau 


The above-entitled matter came on for Oral Argument 


before Commissioners BE. William Henry (Chairman), 
Robert T. Bartley, Kenneth A. Cox, Frederick W. Ford, 
Rosel H. Hyde, Robert BE. Lee, and Lee Loevinger, in 
Room 7134, New Post Office Building, Washington, D. C., 
at 11:10 a.m. 


APPEARANCES : 
On behalf of Northern West Virginia 
Broadeasting Corporation: 
E. Stratford Smith 
1111 E Street, N.W. 
Washington, D. C. 


2 On behalf of WJPB-TV, Ince.: 
Joseph M. Kittner 
McKenna & Wilkinson 
1735 DeSales Street, N.W. 
Washington, D. C. 
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On behalf of Rust Craft Broadcasting Company: 
Reid Miller 
Arnold, Fortas & Porter 
1229 Nineteenth St., N.W. 
Washington, D. C. 


On behalf of the Broadcast Bureau: 
R. J. Rawson 


6 The Chairman: What is the value, roughly, of 
the two CATV systems? Would you care to put 
a fair market value on that? 

Mr. Smith: It would be almost impossible for me to do 
that, Mr. Chairman. There are many reasons. These two 
systems happen to be defendants in highly controversial 
litigation, and in all frankness, it would be impractical 
for me to try to do so. 

Commissioner Hyde: Perhaps he could indicate whether 

they are properties of substantial value. 
Mr. Smith: They are properties of substantial 
value; yes, sir. 

Commissioner Cox: They are among the largest in the 
country. 

Mr. Smith: They are among the largest in the country; 
that is correct. 

. * s 
Mr. Smith: 
. s * * * a * e 
The staff was advised, however, that protection 
against simultaneous duplication was acceptable to 
Fortnightly if the Commission concluded that such a 
condition should be specifically imposed. 


® * * * * * « * e 


Commissioner Ford: Isn’t Fairmont built on 
seven hills? 
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Mr. Smith: I didn’t count them, sir. I have been there 
and it is built on a lot of hills. Reception is spotty of the 
two stations because of the hills. But by and large, our 
information indicates that WBOY gets quite satisfactory 
coverage in Clarksburg. 


s * * * * * * * * ° 


31 The Chairman: You have definitely not agreed 
to nonduplication. You have not agreed to simul- 
taneous nonduplication over WBOY? 

Mr. Smith: We have agreed to simultaneous nondupli- 
cation if the Commission makes it a specific requirement 
of the operation. 

The Chairman: That is not much, is it? You mean you 
will not fight it. Is that what you are saying? 

Mr. Smith: We will not fight that. 

The Chairman: There were some allegations, as 

32 you know, in the WJTV’s original petition to deny, 

a couple of which I would like you to comment on. 

One was that your CATV system used a method of in- 

stallation which either precluded or inhibited the sub- 
seribers’ use of off-the-air signals. 

Secondly, as I understand it, your cable systems broad- 
east the signals of a non-local station on Channel 5 so as 
to eause interference to the WFTV signal and confuse 
the public. 

Mr. Smith: I would comment on both of them, Mr. Chair- 
man. Whatever interpretation the protestant may have 
put on the method of connecting the community antennas 
in Clarksburg and Fairmont, it is not so, that they were 
connected for the purpose of preventing the reception of 
the local station or interfering with the reception of the 
local station. 

The Chairman: Eliminating the motive. Did they inhibit 
the subscribers’ use of off-the-air? What is the physical 
arrangement at the set? 
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Mr. Smith: The physical arrangement at the set is that 
in both communities, the management of the community 
antenna will make available what are called clothesline 
clips, or a clothes-pin type clip that are attached to the 
antenna leads of the cable and of the set, and by the 
simple expedient of removing the one, then the other 
can be put on. Therefore, the house antenna or the cable 
can be connected at will by the subscriber. These clips 

were available in both communities for this purpose. 
33 Commissioner Lee: Does this mean you have to 

take something off the wire and then put something 
else on the wire? 

Mr. Smith: You can’t connect two antennas at the same 
time. I am not an engineer, but there is interference with 
the one channel into the other. So you get better recep- 
tion if you disconnect the one. In Clarksburg, however, 
Channel 12 is receivable in good quality throughout the 
system. Apparently the braid of the cable serves as an 
antenna for Channel 12. 

Mr. Chairman: If I am a viewer in Clarksburg and look- 
ing at one of the channels on the CATV system and it is 
8:30 and my favorite program is coming on and I want 
to switch to off-the-air reception, physically what do I 
have to do? 

Mr. Smith: At the present time, you just turn to Chan- 
nel 12, because it is on the cable in Clarksburg and there 
is no problem. 

The Chairman: That is, if you are a subscriber. 

Mr. Smith: Yes. 

The Chairman: In any event, you have to be a sub- 
seriber to use the system in the first place. Is there any 
off-the-air reception that I could get that I could not get 
over the system? 

Commissioner Cox: You could get the Fairmont station. 

Mr. Smith: At the moment you could get Fairmont; that 
is correct. But upon the effectuation of these arrange- 
ments—— 
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The Chairman: All right. Prior to the completion 
34 of these arrangements. 
Commissioner Cox: This is on the air now. 
WJPB is not carried on the system. 

The Chairman: What do I have to do to get WJPB on 
my set and I am looking at the cable system? 

Mr. Smith: I think in most locations, you would remove 
the cable connection at the antenna lead. 

The Chairman: Do I take a screwdriver and go behind 
the set, or what? 

Mr. Smith: A screwdriver or a fingernail or a coin. You 
just loosen a couple of screws. 

The Chairman: Behind the set? 

Mr. Smith: Yes. 

The Chairman: And then what? 

Mr. Smith: And then you take the leads from your other 
antenna and slip them in. 

The Chairman: They come down from somewhere and 
they are behind there and I re-attach them? 

Mr. Smith: That is right. Mr. Chairman, it is in exactly 
the same way as far as the physical function is concerned 
that you would disconnect the antenna connected to your 
set today. 

Commissioner Ford: It is cheaper to have two sets. 

The Chairman: Your position is this does not inhibit 

me from looking at the off-the-air reception in any 
35 sense of the word that the Commission should be 
concerned about? 

Mr. Smith: My position is that it certainly isn’t done 
that way for the purpose of inhibiting. 

The Chairman: That isn’t my question. My question 
is, does it make the viewing of the off-the-air reception 
less? 

Mr. Smith: I suppose it depends upon the individual. 
I guess there are some people who wouldn’t go to that 
trouble. If the programming were desirable, they cer- 
tainly would go to it. 
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Commissioner Cox: Some wouldn’t walk across the room, 
but have to have a pushbutton. 

Commissioner Lee: We tell our children to stay away 
from the back of the set. People die if they get their 
hand in that thing. 


° e * 


Mr. Kittner: 


There are very good public reasons for arguing 

that multiplicity of signals is also a substantial 
factor in evaluating public interest. The only way the 
common ownership would distort the public interest pic- 
ture as we see it is if the commonly owned station re- 
ceives a favored treatment on the CATV System. We 
have a contract that says it won’t. We have no reason 
to doubt from our negotiations that that contract will not 
be carried out in good faith. We also know as a practical 
matter if that is not the case, we have avenues by which 


we can talk to you in writing orally. So we have confi- 
dence from a number of viewpoints that we are going to 
get fair and equal and decent treatment on the system, 
having arrived at a serious agreement which has been filed 
with a public body and so forth. 


59 ArcuMENT on BeHar or THE Broapcast BuREAU 
By Rosert J. Rawson 


Mr. Rawson: Mr. Chairman and members of the Com- 
mission, this is a hill of an issue. I give credit for that 
to Jim "Sheridan. T feel that what I am going to argue 
is sort of icing on the cake. Listening to the arguments 
of Mr. Smith, Mr. Kittner and Mr. Miller, it seems to me 
that they have pointed up the inescapable truth involved, 
that there is a hopeless conflict of interest between the 
common ownership of the only television station in Clarks- 
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burg and the CATV System in Fairmont and in Clarks- 
burg. 
e ° * s ° ° s e s 


70 Commissioner Loevinger: Is the number and va- 
riety of stations outside the community that are brought 
in by the CATV a matter that involves the public interest? 

Mr. Rawson: Yes, sir, in certain areas, absolutely. 

Commissioner Loevinger: Is there any possibility that 
the primary economic interest of the common owner might 
turn out to be in the station and that it might decide to 
limit the variety and diversity of outside programs brought 
in through the CATV? 

Mr. Rawson: There is a possibility, sir, except for one 
thing, that it does not have any impact on destroying 
the television or the local television station, itself, the 

local service, because the majority of the people 
71 rely upon free television service and not the CATV 
service. 

Commissioner Loevinger: Would not this have some ef- 
fect on the TV service available to the public in this area? 

Mr. Rawson: Do you mean in Clarksburg? 

Commissioner Loevinger: The public in the area served 
by the CATV, presumably. 

Mr. Rawson: These are some of the public interest con- 
siderations that we have to consider and determine whether 
or not they balance up. We have considered these par- 
ticular factors, but we just don’t think that they bal- 
ance out in terms of the conflict of interest that is in- 
volved here, and the principle, the policy question that is 
involved. We don’t think the Commission should rush 
headlong into such an important policy question and be- 
gin to make grants on a case-to-case basis such as this 
without first exploring this fully from a national stand- 
point within the framework of the rule-making proceed- 
ing, because once we begin to make grants on the basis 
of assurances such as, ‘‘Well, we will have a one-year 
license, two, a special report at renewal time, three, interim 
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reports detailing operation of the station.’’ This isn’t the 
way the Commission makes grants in the public interest. 


s * * * . * * * * * 


Letter from Arch A. Moore, Jr., M.C. 


CONGRESS OF THE UNITED STATES 
HOUSE OF REPRESENTATIVES 
WASHINGTON, D. C. 


February 25, 1964 
Commisioner Frederick W. Ford 
FCC 


Sir: 
The attached communication is sent for your considera- 
tion. Please investigate the statements contained therein 


and forward me the necessary information for reply, re- 
turning the enclosed correspondence with your answer. 


Yours truly, 


Arch A. Moore, Jr. 
M. C. 


For consideration in connection with this proposal. Please 
return for my records. 


Thank you. 


467 Memo from Rep. Arch A. Moore, Jr., M.C. 
attaching the following letters which replies will be 
signed by Comm. Ford. 


Mrs. Charles Caurich 
406 Columbia Street 
Fairmont, W. Va. 


Mr. and Mrs. Harry Guy, Jr. 
1695 Morgantown Avenue 
Fairmont, W. Va. 


Miss Eleanor M. Collins 
1021 Lowell Street 
Fairmont, W. Va. 
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Miss Penny Kay Heiskell 
1436 Carolyn Road 
Fairmont, W. Va. 


Delma Cottiell 
Westchester 
Fairmont, W. Va. 26554 


Mrs. Donald M. Koppel 
608 Country Road 
Fairmont, W. Va. 


Mrs. James M. Powell 
1109 Green Street 
Fairmont, W. Va. 


Mr. and Mrs. Homer C. McCormick 
846 Virginia Avenue 
Fairmont, W. Va. 26554 


Mr. and Mrs. Herbert M. Baker 
1008 Center Street 
Fairmont, W. Va. 


Mrs. Naaman Davis 
606 Maryland Avenue 
Fairmont, W. Va. 


Mrs. Margaret V. Sergent 
614 Maryland Avenue 
Fairmont, W. Va. 


Mrs. Doris Riley 
Alpha Riley 
Richard Riley 

210 Florida Avenue 
Fairmont, W. Va. 


Mr. and Mrs. Fred Ellis 
300 Maryland Avenue 
Fairmont, W. Va. 
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Joseph P. Guide, D.D.S. 
Masonic Building 
Fairmont, W. Va. 


Mrs. H. Allen McConnall 
73 Westmont Road 
Fairmont, W. Va. 


Ronald Dawkins 
324 Dunkin Avenue 
Bridgeport, W. Va. 


Robert B. Byrnes 
1322 North 24th Street 
Clarksburg, W. Va. 

(Petition signed by 128 names) 


. amuary 295 1964. 
Hor.crable Arch Ae Moore Jre 


Federal Suilding, . FEB 2 4964 


(on risburg, We Vae 


We, the undersigned subscribers to the service of the Clarksburg 


Cormunity Television Cable Corp., respectfully request your“assistance in preventing 
Channel 5, Station WJPB, Weston, being substituted gor Channel 4, Spation WIAE, Pittsburgh 
as proposed to be effective March 1, 1964; and also te store channe. 11, Station WIIC, 


Fittsburgh, which has recently been replaced by Channel 12, Station WBOY, Clarksburg in 


the above service. 
These changes are and have been made without regard for the wishes of the 


paying subscribers, who pay a monthly service fee of $ 3.86, and the majority of whom 
paid an initial fee of $137.50 to be connected to the Cable system, 
We understand thet the management of the Cable Corp. is doing this in order 


to make a financial deal with the owners of WJFB-IV and WBOY-TV. However it would seem that 
tte subscribers are being given no consideration insofar as stations exe being substituted 


which do not provide the quality programming and transmission which we have been receiving 


heretoforee 
Kindly confer with the Federal Commmications Commission and determine 


whether we, the public subsribers, can be adequately protected from this downgrading 
of service in utter disregard of our wishes. 


Address. 
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Letter from Robert C. Byrd, U.S.S. 


472 UNITED STATES SENATE 
March 4, 1964 
Respectfully referred to 
The Honorable BE. William Henry, Chairman 
Federal Communications Commission 
Washington 25, D. C. 


for such consideration as the communication herewith sub- 
mitted may warrant, and for a report thereon, in duplicate 
to accompany return of inclosure. 


By direction of 


Robert C. Byrd, U.S.S. 
Mr. Omer H. Fansler 
619 Hart Street 
Clarksburg, West Virginia 


473 
619 Hart Street 
Clarksburg, W. Va. 
March 2, 1964 

Mr. Newton N. Minow 

Federal Communications Commission 

Washington, D. C. 


Dear Mr. Minow: 


For years, my family and I have been a subscriber to 
the Clarksburg Television Cable Company. To become a 
member, we were asked to pay a hook-up fee of $137.50 
and then to pay a monthly fee of $3.86. 


For a long time, we enjoyed very good television recep- 
tion because the Cable Company carried Channels 2, 4, 
7, 9, and 11. Now, within the past six months, the Cable 
Company has taken off the Cable Channels 4 and 11, and 
substituted Channels 5 and 12. These two are local sta- 
tions—Clarksburg and Fairmont-Weston. These are sta- 
tions that can be picked up on antennas. These local sta- 
tions are not as superior as the Pittsburgh stations. We 
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joined the Clarksburg Cable to get the best TV viewing 
possible and not to be forced to see local stations that we 
didn’t want. If we had wanted these local stations, we 
would never have gotten on the Cable in the first place. 


Since the Clarksburg Cable has taken away our two best 
TV Stations (4 and 11), I therefore feel that they should 
be forced to cut their monthly rate in half. We have lost 
half our TV reception. 


Hundreds of other subscribers feel that they have been 
cheated, too, after paying an original $137.50. All this 
—does it help poverty-stricken areas? 


Can the Federal Communications Commission force a 
local TV Cable system to carry local stations, or tell the 
Cable system what stations it must carry or how much 
it must charge? 

I would appreciate your giving this matter your careful 
consideration and letting us know your thoughts on this. 

Sincerely, 

Omer H. Fansler 
Dear Senator: 
PS. The Clarksburg Cable Company should be forced 


to refund one-half the hook-up fee and to reduce the 
monthly rate by one-half. 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 


Washington, D. C. 20554 


Docket No. 15221 


File Nos. BALCT-204, BALTI-49, BALTS-117 


In re Application of 
Rusr Crarr Broapcastinc Company (Assignor) 
and 


NorrHern Wesr Vircrnia TELEVISION 
Broapcastixc Company (Assignee) 


For Voluntary Assignment of License of Station WBOY- 
TV and Auxiliaries, Clarksburg, West Virginia 


Memorandum Opinion and Order 
By the Commission: 
Chairman Henry dissenting and issuing a statement 


in which Commissioner Loevinger joins; Commission- 
ers Bartley and Ford concurring in the result. 


1. The Commission has before it for consideration (a) 
the above-entitled application; (b) its Order, dated No- 
vember 13, 1963, scheduling oral argument; * (ce) the re- 
spective memorandum briefs (filed January 8, 1964) by 


1The Commission requested the parties to present oral argument on the 
question: «Whether, and if so under what conditions, the public interest 
would be served by permitting common ownership of the CATV and the only 
television station in Clarksburg, West Virginia, which station has demonstrated 
its economic capacity for independent operation. ’” 
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the Assignor and Assignee, as well as a letter, dated Janu- 
ary 8, 1964, from counsel for WJPB-TV, Weston, all urg- 
ing the Commission to grant the subject application; and 
(d) the transcript of oral argument held before the Com- 
mission en banc on January 9, 1964. 


2. The applications for transfer here involved present 
certain unusual issues of rather substantial difficulty. These 
arise out of the fact that this transaction will place the 
ownership of the only television station assigned to Clarks- 
burg, West Virginia, in the hands of the owner of sub- 
stantial community antenna systems in Clarksburg and 
Fairmont, West Virginia. 


3. WBOY-TV has operated on Channel 12 in Ciarksburg 
since November 17, 1957, while WJPB-TV has operated 
on Channel 5 at Weston, West Virginia, since June 

475 22, 1960. Both stations serve an area whose princi- 
pal communities are Clarksburg, Fairmont and 
Weston. The president and 50% stockholder of the licensee 


of WJPB-TV was formerly the owner of WJPB-TV 
which operated on Channel 35 in Fairmont, West Virginia 
from March 17, 1954 to February 28, 1955, then resumed 
operation the following month, only to leave the air finally 
in the fall of 1955. In testimony before the Senate Com- 
mittee on Interstate and Foreign Commerce on May 29, 
1958, he blamed the demise of his UHF station primarily 
on the existence and policies of the CATV systems in 
Clarksburg and Fairmont, which were then owned by Fort- 
nightly’s predecessor in interest. 


4. The cable system in Clarksburg began operation in 
July, 1953, and now serves 9200 subscribers, furnishing— 
until recently—the signals of WTRF-TV, Wheeling; 
KDKA-TV, WTAE, and WIIC, Pittsburgh; and WSTV- 
TV, Steubenville. The system in Fairmont started serv- 
ice in May, 1953 and now has 5500 subscribers. Until re- 
cently it furnished the stations listed for the Clarksburg 
system. 
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5. In December, 1962, as a result of litigation instituted 
by the licensee of WBOY-TV, that station was put on the 
cable in Clarksburg in place of WIIC. Fortnightly repre- 
sents that it will place WBOY-TV on the Fairmont system 
—again in lieu of WIIC—if the subject application is 
granted. When this application was filed, WJPB, Ine. 
petitioned to deny on the ground, among others, that 
grant of the requested transfer would put it at a competi- 
tive disadvantage as against WBOY-TV. However, it has 
advised the Commission that it has effected an arrange- 
ment with Fortnightly whereby the latter will carry WJPB- 
TV on both systems, displacing WTAE. It therefore re- 
quests dismissal of its petition and a grant of the appli- 
cation. Thus, if the application is granted, both cable 
systems will carry the two local stations and one station 
each from Wheeling, Steubenville, and Pittsburgh. This 
will insure subscribers choice among all three networks’ 
program services plus the local programming of WBOY- 
TV and WJPB-TV. 


6. There is good reason to examine applications like 
this one with particular care. Where a CATV operator 
seeks to acquire the only television station in the com- 
munity, questions are presented which normally do not 
arise in connection with transfer applications. We believe 
it more healthy to have these entities—which compete 
with each other for the attention and support of the pub- 
lic—in separate hands in the ordinary case. However, we 
have in the past allowed CATV interests to acquire the 
local station in Yuma, Arizona and in Helena, Montana, 
and just recently authorized the transfer of an off-the- 
air UHF station in Salina, Kansas to an applicant some 
of whose principals held interests in a small CATV sys- 
tem in Salina. We do not regard these as precedents which 
compel a similar result here, but simply as determinations 
that under certain circumstances this usual combined 
ownership may be permissible as compatible with the pub- 
lic interest. While the facts in this case are not the same 
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as in these earlier proceedings, we have concluded that 
this transfer should also be approved. 


476 7. The principal concern in these situations is 
whether a CATV owner may place that part of his 
operations first, and may therefore subordinate the wel- 
fare of the television station to the interests of a more 
lucrative cable operation. While that hazard is not totally 
absent here, we think it is insubstantial. Fortnightly is 
paying $825,000 for the station, which has demonstrated 
that it can turn a profit even under the difficult conditions 
of a small market with significant CATV competition. It 
would seem that its best interests would be served by op- 
erating both the CATV system and the station at a profit, 
rather than by neglecting the station and losing both its 
investment and the prospect of a return on that invest- 
ment. In addition, Fortnightly has represented that it 
will aggressively promote the station, will strive to im- 
prove its program service, and will certainly not suppress 
programming in order to make its cable service more at- 
tractive. We believe we can review the station’s opera- 
tions in the light of these undertakings so as to protect 
the public interest in a thriving local television service 
against the risks inherent in this kind of situation. Nor 
do we believe this will involve us in detailed decisions 
concerning the management of the station. Rather, we can 
achieve our purposes by checking results—trends in pro- 
gramming, in budgets, in local promotion, ete. 


8. So far as we know, there has been no complaint that 
the stations in Yuma and Helena have presented a de- 
graded program service or have been in any way subordi- 
nated to the interests of the CATV systems there. The 
only special reason for concern here is to be found in the 
reluctance of Fortnightly to specify the protection it would 
afford to WBOY-TV against duplication of its programs 
on the cable system. However, we think this hesitancy is 
an understandable outgrowth of positions the company 
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has taken in pending litigation and that it reflects no sinis- 
ter designs on the future welfare of the station. We are 
therefore imposing a condition against simultaneous dupli- 
cation which Fortnightly has indicated it will accept. 


9. We believe there are reasons for approving this trans- 
fer, with the safeguards which attend it. For reasons not 
here important, Clarksburg and Fairmont-Weston have 
been a continuing battleground between broadcasters and 
CATV operators. This has required all parties to devote 
energies and resources to ends which do not directly serve 
the public. This transaction represents an effort to settle 
these differences and make a fresh start. We think the 
dangers in Clarksburg are adequately compensated for— 
and that there is a net advantage in the improved chances 
of survival of WJPB. It is true that this bettered status, 
which grew out of this transaction, will take place in any 
event now—but if the transfer is not approved, WBOY- 
TV will presumably not be carried on the Fairmont sys- 
tem and the competitive tables will be turned. 


477 10. While the result is by no means an ideal one, 

we conclude, on balance, that it is in the public inter- 
est. However, we regard situations of this kind with grow- 
ing concern and therefore propose in the near future to 
institute an inquiry into the problem of joint ownership 
of CATV systems and television stations in the same com- 
munities. Pending that event, we serve notice that any ap- 
plications involving such combined ownership—however 
accomplished—will be carefully scrutinized and may, in 
appropriate cases, be deferred until we finally develop a 
long range policy with respect to this problem. 


Accordingly, rr 1s orpERED, This 11th day of March, 1964, 
That the above-entitled application 1s GranTED, subject to 
the following condition: 


“Fortnightly Corporation shall protect WBOY-TV, 
Clarksburg, and WJPB-TV, Weston, from simultane- 
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ous duplication by the signals of other stations car- 
ried over Fortnightly’s community antenna systems 
at Clarksburg and Fairmont, West Virginia.’’; and 


Tr 1s FURTHER ORDERED, That WJPB’s Petition to Deny 
(filed May 3, 1963) 1s pismissED in accordance with the peti- 
tioner’s request. 


FeprraL Communications CoMMIssION * 


Ben F. Waple 
Secretary 


Released: March 13, 1964 


*See attached dissenting statement of Chairman Henry 
in which Commissioner Loevinger joins. 


478  Dissenrinc StaTeMENT oF CHARMAN HENRY, 
mv Wuicu Commissioner LOEVINGER JOINS 


This agency has not heretofore lost sight of the simple 
truth that no one competes against himself. In light of 
that truth, I do not see how we can license a television sta- 
tion to the owner of a competing community antenna sys- 
tem in the same community, unless there are powerful 
countervailing considerations. The facts now before us 
make it impossible to find, without a hearing, that counter- 
vailing considerations justify the assignment of the license 
of WBOY-TV to the Fortnightly Corporation, which owns 
competing CATV systems. Accordingly, I must dissent 
to a grant of this assignment without a hearing. 


I. Policy Considerations: 


In 1941, this Commission adopted a rule which, in effect, 
prohibited the operation of more than one radio network 
by any single individual or organization. It was argued 
that even if one organization owned all networks there 
would still be competition for the attention of the listen- 
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ing public. The Commission replied (Report on Chain 
Broadcasting, pp. 70-71) : 


‘This is a time-worn argument of corporations fac- 
ing charges of monopoly. It proves too much, and re- 
duces the whole theory of our competitive economy to 
an absurdity. What NBC’s chairman was pleased to 
call ‘competition’ is not the thing that keeps the op- 
portunity to engage in network broadeasting open to 
anyone willing to risk his capital and energy, nor 
does it assure the public the benefits of the healthy 
and vigorous interplay of economic forces among 
those engaged in the business. If a single company 
owned and operated all the drug stores in a city, there 
would be no less a monopoly because the company 
refrained from closing all the stores but one, or even 
organized sales campaigns among the various stores. 
As long as all the efforts of the employees redound 
to the benefit of a single employer, there is merely 
the shadow of competition without its substance.’’ 


In 1940, 1941 and 1943 this Commission adopted rules (for 
FM, TV and AM broadeasting, respectively) which banned 
the ownership of two or more stations of the same class 
serving substantially the same area. This policy against 
so-called ‘‘duopoly’’ has long been applied to prohibit any 
degree of cross-interest in two or more stations of the 
same class in the same community. The purpose, again, 
is to insure ‘‘arms-length competition among such broad- 
casting stations.’? Shenandoah Life Insurance Co., 19 Pike 
& Fischer, R.R. 1, 2 (1959). Even though ‘‘at a given 
time, no impairment of competition exists in fact,’’ the 
policy still applies. For ‘‘it is the potential of such im- 
pairment which the Commission’s policy is designed to 
guard against.’’ (Ibid.) 


479 In 1959, this Commission adopted a rule requiring 
television networks to cease representing their own 
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affiliates in the national spot television market. A major 
ground for this action was the finding that ‘‘the networks’ 
role as national spot representatives for affiliated stations 
ereates an inherent conflict of interest which has resulted 
in inhibiting competition between network and national 
spot television.’’ National Spot Sales Representation, 19 
Pike & Fischer, R.R. 1501, 1525. The Commission rejected 
the argument that it should permit this conflict of interest 
to continue and police it to prevent results contrary to the 
public interest. For ‘‘the conduct by a network of network 
television and national spot television in the circumstances 
here considered is not susceptible to effective regulatory 
control without an excessive and, we think, an impractica- 
ble degree of supervision of the day-to-day judgments, ac- 
tivities and interrelationships of two divisions of the same 
network.’? (Id. at 1526) 


Against this background, there is surely a strong pre- 
sumption against the licensing of a television station to 


one who owns or operates a community antenna television 
system in the same community. The CATV operator will 
always have an incentive to subordinate the interests of 
his television station to the directly competing interests 
of his antenna system, or vice versa. Even if he refrains 
from actions overtly damaging one or the other interest, 
the public must in the long run be deprived of his most 
vigorous efforts to develop both. And an attempt to police 
his actions—e.g., to make sure that the station’s program- 
ming is vigorously promoted and that the most popular 
programs are not displaced from the station (where they 
are available to all within the service area without pay- 
ment) to the CATV system—must inevitably involve the 
Commission in the most minute scrutiny of the day-to-day 
judgments, activities and interrelationships of two divi- 
sions of the same business entity. Such a course is imprac- 
tiecable, unduly burdensome from an administrative stand- 
point, and inconsistent with the concept of broadcasting 
as a field of free enterprise. 
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There may, of course, be circumstances which make it 
reasonable to take the risks with the public interest which 
the majority takes today. If a community’s only televi- 
sion station is failing financially and a local CATV oper- 
ator appears to be the only one interested in maintaining 
its service, it would be foolishly rigid to refrain from licen- 
sing him because of the attendant problems. See CATV 

Systems and Ausziliary Television Services, 18 Pike 
480 & Fischer, R.R. 1573, 1610 (1959).7 Absent such con- 

siderations, however, I do not see how the grant of 
a television license to one who operates a CATV system 
in the same community can be squared with this agency’s 
past policies and present goals, or the governing public 
interest standard of the Communications Act. 


Il. The Facts of This Case: 


The circumstances of this case fortify, rather than over- 
come, the presumption that joint ownership of a local tele- 
vision station and a local CATV system is contrary to 
the public interest. Fortnightly Corporation operates a 
CATV system in Clarksburg and another in nearby Fair- 
mont, both in West Virginia. It seeks to acquire WBOY- 
TV, Clarksburg. There can be no question of which would 
be the tail and which the dog in any future joint operation. 
On the basis of the number of subscribers to the two sys- 
tems and the minimum charges reported in the most recent 
edition of Television Factbook, it is apparent that the 


1 The Commission has approved the acquisition of local television stations 
by the owners of local CATV systems in Yuma, Arizona, and Helena, Montana. 
The Broadcast Bureau urges that in both of these eases the station involved 
was failing and a grant to the CATV operator was the only way to maintain 
service. It is argued, to the contrary, that both stations were profitable. 
Whatever the facts may have been, however, it cannot be urged that these 
two actions—taken without opinion and without oral argument or any other 
procedure for ensuring mature consideration of brond questions—established 
a binding policy. The opinion of the Commission agrees, holding that the 
Yuma and Helena grants stand only for the general proposition ‘‘that under 
certain circumstances this unusual combined ownership may be permissible 
as compatible with the public interest.’’ 
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annual revenues of the CATV systems exceed by far the 
revenues of the Clarksburg television station. 


Fortnightly has made it clear, moreover, that it will act 
so as to protect the greater of its two conflicting interests. 
It is reluctantly willing to accept a grant on condition 
that it carry the programs of WBOY-TV on its CATV sys- 
tems and protect those programs from simultaneous dupli- 
cation by the signals of the stations from larger metropoli- 
tan areas which are carried on the systems. But it is 
unwilling to make any commitment that it will protect 
WBOY-TV’s programs from prior or subsequent duplica- 
tion by the same signals, even if it should appear “that 
the fact that certain network programs were being carried 
on the CATV was leading the network advertisers to with- 
draw orders for WBOY, thus meaning that these programs 
would not be available to those not on the system, those 
out in the rural areas. .. .’?? Its reasons for this position 
are instructive. The Clarksburg CATV system is the de- 
fendant in an ‘‘industry-wide test case involving inter- 
pretation of the copyright code.”? The plaintiff is a pro- 
gram supplier whose programs are carried on the system 

without its consent. Fortnightly fears that, if it 
481 should go beyond protection of WBOY against si- 

multaneous duplication of its programs, it might 
undermine its position in this suit. A clearer indication 
of where its major interests lie would be hard to find.* 


2 The quoted phrase is from a question asked by Commissioner Cox at the 
oral argument held on these applications. 


3 The Commission’s opinion notes that Fortnightly is making a large invest- 
ment in WBOY, on which it would presumably hope to earn a profit, and 
sees ‘‘no sinister designs on the future welfare of the station’’ in Fortnightly ’s 
reluctance to accept protection of WBOY programs from non-simultancous 
duplication by programs of other stations carried on the CATV systems. The 
issue, however, is not whether Fortnightly has ‘‘sinister designs’? upon the 
station. It is whether, in seeking to maximize the profits of the joint station- 
CATV operation, Fortnightly can be expected to promote the interests of both 
the station and the CATV with equal vigor, or whether it will subordinate one 
to the other. 
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Given these facts, Fortnightly’s assurances that it will 
promote the programming of WBOY aggressively, that 
the local management of the station will be required to 
operate as if it had no connection with the CATV systems 
in Clarksburg and Fairmont, and that common ownership 
will under no circumstances deny the station full oppor- 
tunity to broadcast any programs available to it for the 
purpose of enhancing the CATV operation, can hardly 
be accepted at face value. Additionally, the means avail- 
able for reviewing the station’s operation so as to deter- 
mine whether such representations are carried out are 
neither practical nor desirable. In essence, Fortnightly 
invites this agency to review all of its decisions in pro- 
gramming WBOY which might be influenced by its com- 
peting CATV interests. I cannot reconcile such govern- 
mental review—assuming that it might be effective—with 
the freedom of the Communications Act wisely grants to 
the licensee of a broadcasting facility, nor with the budg- 
etary and personnel limitations under which this agency 
now operates. 


There remains, then, the question of whether there are 
factors which justify a grant, notwithstanding the serious 
risks for the public interest which operation of WBOY-TV 
by Fortnightly would entail. WBOY is located in a market 
which is small in television terms. Its operation did not 
show a profit until 1962. That profit, however, was a 
significant one, and it was achieved despite the fact that 
WBOY’s signal was carried on neither the Clarksburg 
nor the Fairmont CATV system until December of that 
year. Considering these facts and the size of the station’s 
gross revenues, it is apparent that WBOY is a viable 
economic entity. Its present licensee is a multiple owner 

of broadcasting stations with substantial resources, 
482 There is every reason to believe that, vigorously 
promoted by one who is without conflicting interests, 
its operation can contribute even more to the community 
in which it is located and to the outlying areas which are 
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not reached by CATV systems. These facts, in my opinion, 
do not justify a grant.‘ 


Il. Conclusion: 


We write on an essentially clean slate—at a time when 
the pattern of local television station ownership by local 
CATV operators is neither wide-spread nor deeply rooted. 
This agency knows to its sorrow the penalty of waiting to 
deal with a problem until private patterns of action have 
become entrenched due to the absence of any objection 
from the Commission. The surest way to make small prob- 
lems develop into intractable ones is to temporize and re- 
fuse to face them. 


J heartily agree, therefore, with those of my colleagues 
who feel that we should develop a long range policy on 
the problem of joint television station-CATV ownership. 
I differ with them only in my belief that we can and should 
make policy now, by designating this application for hear- 
ing. 

Letter to the Honorable Arch C. Moore, Jr., from 
Commissioner Ford 


483 March 24, 1964 


The Honorable Arch A. Moore, Jr. 
House of Representatives 
Washington, D. C. 20554 


In re: Docket No. 15221 
Dear Congressman Moore: 


This is in reply to your letter concerning the substitu- 
tion on the Fairmont community antenna television sys- 


4 The Commission’s opinion does not rely on the financial status of WBOY 
or its present owners. Instead, it rests on the facts that approval of this 
transaction will end litigation (which ‘‘has required all parties to devote 
energies and resources to ends which do not directly serve the public’’) and 
will increase the protection (which WBOY receives from the competing CATV 
systems.). If these goals are as vital as the opinion of the Commission implies, 
however, the way to attain them is not to approve dubious transactions but to 
exercise the authority the Commission now has over relationships between 
broadcasters and CATV operators or, if necessary, to seck new authority from 
the Congress. 
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tem of the programs of WJPB, Weston, West Virginia, 
for those of WTAE, Pittsburgh. Your inquiry was one of 
many that have been received in this matter. 


As you may know, the Fortnightly Corporation, which 
operates community antenna television systems in Clarks- 
burg and Fairmont, has been seeking to purchase television 
station WBOY-TV, Clarksburg, from its present owner, 
Rust Craft Broadcasting Company. On March 13, 1964, 
the Federal Communications Commission gave its approval 
to such a transaction. While the matter was pending be- 
fore the Commission, Fortnightly entered into an agree- 
ment with WJPB, Weston, to substitute the programs of 
that station for those of WTAE, Pittsburgh, over its 
cable systems in Clarksburg and Fairmont, and in return 
WJPB withdrew the objections it had previously raised 
with the Commission regarding Fortnightly’s acquisition 
of WBOY-TV. 


It should be noted that since the CATV systems in 
Clarksburg and Fairmont do not rely on microwave radio 
facilities to bring in their television programs, they do 
not come under the presently asserted jurisdiction of the 
Commission. Thus, strictly speaking, the decision to carry 
the programs of WJPB was the result of private nego- 
tiations between the parties and was not required by any 
Federal regulation. Arrangements of this kind, however, 
are encouraged by the Commission, and in fact have been 
required in those situations where the Commission has 
asserted jurisdiction, i.e., where the CATV systems de- 
pend upon microwave relay facilities to bring in programs. 


For some time the Commission has been concerned about 
the impact of CATV systems on local television stations. 
The Commission is, of course, anxious to encourage the 
development of local stations wherever this is feasible. At 
the same time, the valuable service CATV systems render 
by making possible a wider choice of programs is also rec- 
ognized. Unfortunately, the resultant competition for view- 
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ers has often had adverse economic consequences for local 
stations, in some instances endangering their chances for 
survival. The Commission has found that frequently 
484 one of the ways in which this condition can be mini- 
mized is by carrying the local stations over the cable 
system. 


Connecting a home television receiver to the CATV sys- 
tem normally involves either disconnecting the set’s regu- 
lar antenna or installing a switching device that does not 
always prove satisfactory. Consequently, the local station 
simply is not viewed as much as it would be if carried on 
the cable and as a result is harmed economically. Thus, 
even though WJPB may be received directly in some loca- 
tions in Fairmont, it is the Commission’s experience that 
such a station is at a serious disadvantage if not carried 
over the community antenna system. 


It has been suggested that WTAE be continued on the 
eable with the addition (not the substitution) of WJPB. 


Because of technical limitations on the cable system, we 
are informed that this would entail considerable expense. 
It would appear, therefore, that at least at the present 
time, if WJPB is to be carried on the system the only 
alternative is to delete some of the programs now being 
carried. In this connection, we understand that a poll is 
to be taken of the system’s subscribers to determine what 
three out-of-town signals are most preferred. Thus, if the 
signal of WTAE should be selected among the top three, 
it would be carried over the system. In that event, of 
course, subscribers would have available to them, in effect, 
the full program schedule of WTAE. In short, subject 
to the condition of simultaneous non-duplication of the 
local stations (which does not affect the viewer since the 
program is just as available by turning to the local signal 
being carried on the system), the question of what pro- 
grams should be eliminated is up to the cable system, and, 
under the arrangement devised, up to the system’s sub- 
seribers. 
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Aside from this, the Commission believes that some of 
the fears expressed in connection with the change in pro- 
gramming may prove to be unfounded. For example, if 
the WJPB picture transmitted by the cable should be 
weaker than that of other stations, this in all probability 
can be corrected, either by WJPB or the cable system. 
Likewise, the fear that a ‘‘much inferior network’? will 
now be carried seems groundless since both WJPB and 
WTAE are affiliates of the same network, the American 
Broadcasting Company. 


If the shift in programming should in fact result in 
any loss of color programs, or certain news and children’s 
programs (as has been alleged), the disappointment of 
viewers can be easily understood. The Commission feels, 
however, that the policy of encouraging the growth of 
local stations will eventually enable these stations to pro- 
duce comparable programs, perhaps even more suited to 
local interests. Inevitably, in seeking a nationwide goal 
of adequate local television service, individual inconveni- 
ences and dislocations of service may occur from time 
to time. I am sure you will agree, however, that the pos- 
sible alternative—the demise of the local television stations 
and the cessation of service entirely to those who live in 

rural areas or others who are not cable subscribers 
485 —is much less desirable. While the result in this 

instance may not be wholly satisfactory to some 
viewers, the Commission is convinced that on balance, it 
serves the public interest. 


If I can be of any further assistance to you in this 
matter, do not hesitate to call upon me. In accordance 
with your request, the letters which you sent to us are 
returned herewith. 

Sincerely yours, 


Frederick W. Ford 
Commissioner 


Enclosures 
JHC:LPBE:SDK:jrd/OOR 
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Letter to the Honorable Robert C. Byrd from Chairman Henry 


486 March 24, 1964 
The Honorable Robert C. Byrd 

United States Senate 

Washington, D. C. 20554 
In re: Docket No. 15221 


Dear Senator Byrd: 


This is in reply to your letter concerning the substitu- 
tion on the Fairmont community antenna television system 
of the programs of WJPB, Weston, West Virginia, for 
those of WTAE, Pittsburgh. Your inquiry was one of 
many that have been received on this matter. 


As you may know, the Fortnightly Corporation, which 
operates community antenna television systems in Clarks- 
burg and Fairmont, has been seeking to purchase television 
station WBOY-TV, Clarksburg, from its present owner, 
Rust Craft Broadcasting Company. On March 13, 1964, 
the Federal Communications Commission gave its approval 
to such a transaction. While the matter was pending 
before the Commission, Fortnightly entered into an agree- 
ment with WJPB, Weston, to substitute the programs of 
that station for those of WTAE, Pittsburgh, over its cable 
systems in Clarksburg and Fairmont, and in return WJPB 
withdrew the objections it had previously raised with the 
Commission regarding Fortnightly’s acquisition of WBOY- 
TV. 


It should be noted that since the CATV systems in 
Clarksburg and Fairmont do not rely on microwave radio 
facilities to bring in their television programs, they do not 
come under the presently asserted jurisdiction of the Com- 
mission. Thus, strictly speaking, the decision to carry the 
programs of WJPB was the result of private negotiations 
between the parties and was not required by any Federal 
regulation. Arrangements of this kind, however, are en- 
couraged by the Commission, and in fact have been re- 
quired in those situations where the Commission has as- 
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serted jurisdiction, ie, where the CATV systems depend 
upon microwave relay facilities to bring in programs. 


For some time the Commission has been concerned 
about the impact of CATV systems on local television sta- 
tions. The Commission is, of course, anxious to encourage 
the development of local stations wherever this is feasible. 
At the same time, the valuable service CATV systems 
render by making possible a wider choice of programs is 
also recognized. Unfortunately, the resultant competition 
for viewers has often had adverse economic consequences 
for local stations, in some instances endangering their 

chances for survival. The Commission has found 
487 that frequently one of the ways in which this condi- 

tion can be minimized is by carrying the local sta- 
tions over the cable system. 


Connecting a home television receiver to the CATV sys- 
tem normally involves either disconnecting the set’s regu- 
lar antenna or installing a switching device that does not 
always prove satisfactory. Consequently, the local station 
simply is not viewed as much as it would be if carried on 
the cable and as a result is harmed economically. Thus, 
even though WJPB may be received directly in some loca- 
tions in Fairmont, it is the Commission’s experience that 
such a station is at a serious disadvantage if not carried 
over the community antenna system. 


It has been suggested that WTAE be continued on the 
cable with the addition (not the substitution) of WJPB. 
Because of technical limitations on the cable system, we 
are informed that this would entail considerable expense. 
It would appear, therefore, that at least at the present 
time, if WJPB is to be carried on the system the only 
alternative is to delete some of the programs now being 
carried. In this connection, we understand that a poll is 
to be taken of the system’s subscribers to determine what 
three out-of-town signals are most preferred. Thus, if 
the signal of WTAE should be selected among the top 
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three, it would be carried over the system. In that event, 
of course, subscribers would have available to them, in 
effect, the full program schedule of WTAE. In short, 
subject to the condition of simultaneous non-duplication of 
the local stations (which does not affect the viewer since 
the program is just as available by turning to the local 
signal being carried on the system), the question of what 
programs should be eliminated is up to the cable system, 
and, under the arrangement devised, up to the system’s 
subscribers. 


Aside from this, the Commission believes that some of 
the fears expressed in connection with the change in pro- 
gramming may prove to be unfounded. For example, if 
the WJPB picture transmitted by the cable should be 
weaker than that of other stations, this in all probability 
ean be corrected, cither by WJPB or the cable system. 
Likewise, the fear that a ‘‘much inferior network” will 
now be carried seems groundless since both WJPB and 
WTAE are affiliates of the same network, the American 
Broadcasting Company. 


If the shift in programming should in fact result in any 
loss of color programs, or certain news and children’s 
programs (as has been alleged), the disappointment of 
viewers can be easily understood. The Commission feels, 
however, that the policy of encouraging the growth of 
local stations will eventually enable these stations to pro- 
duce comparable programs, perhaps even more suited to 
local interests. Inevitably, in seeking a nationwide goal 
of adequate local television service, individual inconven- 
iences and dislocations of service may occur from time to 
time. I am sure you will agree, however, that the possible 
alternative—the demise of the local television stations and 
the cessation of service entirely to those who live in rural 

areas or others who are not cable subscribers—is 
488 much less desirable. While the result in this in- 
stance may not be wholly satisfactory to some view- 
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ers, the Commission is convinced that on balance, it serves 
the public interest. 


If I can be of any further assistance to you in this mat- 
ter, do not hesitate to call upon me. In accordance with 
your request, the letters which you sent to us are returned 
herewith. 

Yours sincerely, 


E. Witi1am Henry 
Chairman 
Enclosures 
JHC:LPBE:SDK :jrd/OOR 


Letter from E. Stratford Smith 


SMITH & PEPPER 
PERPETUAL BUILDING 
1111 5 STREET, N.w. 

WASHINGTON, D. c. 20004 
April 3, 1964 

Mr. Ben F. Waple 

Secretary 

Federal Communications Commission 

Washington 25, D. C. 


Re: Docket No. 15221 
File Nos. BALCT-204 
BALTI-49 
BALTS-117 


Dear Mr. Waple: 


There is forwarded herewith, for association with the 
above captioned docket, two copies each of a letter dated 
March 19, 1964, addressed to Mr. J. Patrick Beacon, 
WJPB-TV, Inc., Weston, West Virginia, and signed by 
Nathan W. Levin, President, Fortnightly Corporation, and 
of a letter dated March 21, 1964, from Mr. Joseph N. Kitt- 
ner, counsel to WJPB-TV, Inc., addressed to Mr. Robert 
C. Barnard, one of counsel for Fortnightly Corporation. 
The letter of March 19, 1964, constitutes a further amend- 
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ment to the Agreement of August 19, 1963, between Fort- 
nightly Corporation and WJPB-TV, Inc., with reference 
to the reception of WJPB-TV on the community antennas 
in Fairmont and Clarksburg, West Virginia, which agree- 
ment is on file in the record of this proceeding. The letter 
of March 21, 1964, is an acceptance of the proposed fur- 
ther amendment. 


The purpose of the Amendment to the Agreement is to 
reflect the condition of the Federal Communications Com- 
mission contained in its grant of consent to the assignment 
of the license of Station WBOY-TV, Clarksburg, West 
Virginia, to Fortnightly Corporation, that the community 

antennas receive the two above-named stations and 
490 protect each against simultaneous duplication of its 

broadcasts. The amended agreement also permits a 
ballot to be taken by the community antennas to ascertain 
the preference of its subscribers with respect to the three 
additional stations to be received on the community an- 
tennas. This amendment will permit reception of WTAE, 


Channel 4, Pittsburgh, Pennsylvania, as one of those sta- 
tions if so desired by the subscribers during periods when 
the programs of that station do not duplicate simultaneous- 
ly, programs being broadcasted by WJPB-TV. 


The Amendment and acceptance are submitted for the 
information of the Commission. Nothing therein is be- 
lieved to be inconsistent with any condition of the Com- 
mission’s order granting consent to the assignment of the 
license to WBOY-TV to Fortnightly Corporation. 


If any further information is desired in connection with 
this matter, please communicate with the undersigned. 


Yours very truly, 


E. Stratrorp SmMirH 
E. Stratford Smith 
ESS :Ib 
Enclosure/ 
ee: Mr. Robert Barnard 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 


Docket No. 15221 
File Nos. BALCT-204, BALTI-49, BALTS-117 
In re Application of 
Rust Crarr Broancastinc Company (Assignor) 
and 


NortHern West Vircinia TELEVISION BroaDcasTING 
Company (Assignee) 


For Voluntary Assignment of License of Station WBOY- 
TV and Auxiliaries, Clarksburg, West Virginia 


Petition of the Citizens TV Protest Committee and the 
Clarksburg Publishing Company for Reconsideration of 
the Commission’s Decision Released on March 13, 1964 
Come now Citizens TV Protest Committee and the 
Clarksburg Publishing Company, by their counsel herein, 
and respectfully petition the Commission to reconsider its 
decision of March 13, 1964, and grant, in the public inter- 
est, the relief herein requested. In support of this peti- 
tion, petitioners, on information and belief, allege facts 
and reasons as follows: 


L. Tue IpentITIEs AND INTERESTS OF PETITIONERS 


1. The identity and interest of the Citizens TV Protest 
Committee.—The Citizens TV Protest Committee, herein- 
after called the Citizens Committee, is an unincorporated 

association of residents of the Clarksburg, West Vir- 
496 ginia, area. Financed by voluntary contributions, the 
Citizens Committee is supported by and speaks for 
more than eight thousand subscribers to the CATV service 
of the Clarksburg Television Cable Company, hereinafter 
called the Cable Co. They constitute some ninety per cent 
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of the total subscribers to the Cable Co.’s service. As 
viewers of television programs and residents of the Clarks- 
burg? community, they are aggrieved and their interests 
are adversely affected, as will appear, because the Com- 
mission’s decision of March 13, 1964, will cause a depriva- 
tion of existing TV service, degradation of the quality of 
TV service, and monetary losses. (See subsequent history 
of Transit Riders Association, Inc., 8 R.R. 229) 


2. The seven members of the governing body of the Citi- 
zens Committee constitute a representative cross-section 
of the Clarksburg business and residential community.’ 


3. The identity and interest of the Clarksburg Publish- 
ing Company.—The Clarksburg Publishing Company, here- 
inafter called Clarksburg Publishing, is a West Vir- 

497 ginia corporation. It and its predecessors have been 
in the newspaper publishing business in Clarksburg 

for over a century. It owns and publishes in Clarksburg— 
a morning paper called “The Clarksburg Exponent’’; an 
afternoon paper called ‘‘The Clarksburg Telegram’’; and 
a combined Sunday edition called “The Exponent-Tele- 
gram.’’ Its newspapers circulate in Clarksburg. Clarks- 
burg Publishing has devoted its publications to the welfare, 
and improvement of the Clarksburg community. It has 
a strong civic interest in the quality, variety, and cost to 
residents of TV programs available in Clarksburg. Con- 
trary to the public interest, the Commission’s decision has 


1 We will use the short term ‘‘Clarksburg’’ in referring to the Clarksburg, 
West Virginia, area which consists of the City of Clarksburg and its 
immediate environs. 


2 Their names, office held, and occupations are W. Scott Wysong, Jr., Chair- 
man, insurance agent for Chamberlaine & Flowers, Inc., an insurance agency 
in Clarksburg; William 8. Hoffer, Treasurer, stockbroker in the Clarksburg 
brokerage firm of Kay Richards Co.; Helen 8S. Burnside, Secretary, housewife ; 
William B. Spatafore, a local appliance dealer in Clarksburg; Hyman Rosen, 
a local merchant in Clarksburg who operates the ‘‘Smart Shop’’; Edward 
Barron, an appliance salesman for the local Clarksburg concern, Palace Furni- 
ture Co.; and Angelo Anastasis, who operates the shoeshine and hat cleaning 
shop in Clarksburg known as the ‘New York Hatcleaners.’’ 
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needlessly, from the viewpoint of any public interest to 
be protected, worsened the quality, reduced the quantity, 
and increased the cost to the public of such programs. 


4. Clarksburg Publishing directly competes for advertis- 
ing with WBOY, Clarksburg, and with the TV stations 
carried by the Cable Co. It has an economic interest that 
is adversely affected by the Commission’s sanctioning of 
combination under one ownership of the Cable Co. and 
WBOY-TV by virtue of the following facts: Through its 
‘<duoploy’’ ownership of two media of mass communica- 
tions in the Clarksburg and Fairmont areas, namely, 
WBOY-TV and the cable systems in those cities, which 
are areas upon which Clarksburg Publishing depends for 
a substantial part of its advertising and circulation rev- 
enues, Fortnightly will be enabled by the myriad means 

available in such an all encompassing communica- 
498 tions organization * to fortify greatly its ability to 

divert advertising and circulation revenues from 
Clarksburg Publishing. For example, since it is not pre- 
cluded by any government regulation from selling adver- 
tising messages to be placed on all of the channels on its 
cable system as well as on WBOY-TV, it could easily 
divert advertisers from Clarksburg Publishing by offering 
attractive inducements to advertisers such as combination 
or package rates. Even without combination rates it can 
make available to local, regional and national advertisers 
the five communications channels on its cable system and 
the additional WBOY-TV off-the-air channel, thereby pro- 
viding to advertisers the tremendously attractive induce- 
ment of being able to reach from a single source at the 
same time virtually all the viewing audience in the service 
area of its cable system as well as the much larger service 
area of WBOY-TV. This cannot help but result in a 


3 Fortnightly would also be adding the ownership of a television station to 
its already powerful position in the field of mass communications which it 
enjoys because of the common ownership of the national publication Reporter 
Magazine as well as the two cable systems in Clarksburg and Fairmont. 
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diversion of revenues from Clarksburg Publishing. Such 
diversion is made even more probable because of Fort- 
nightly’s ability, through its common ownership of multi- 
ple communications media, to achieve economies in capital 
and operational expenditures which will make it possible 
to offer lower rates to advertisers than would be possible 
without such common ownership. See Ohio Valley Broad- 
casting Corp., 10 R.R. 452 (1954) ; Clarksburg Publishing 
Co. v. F.C.C., 96 U.S. App. D.C. 211, 225 F. 2d 511, 12 
R.R. 2024 (1955). 


IL. Tre Commission AcTeD ConTRARY TO THE PuBLIC InTeEr- 
EST Ix Famine To RecoexizE anp WeIcH Magor AsPEcTS 
or tHe Pusutc Interest Tuar Are Insurep By Its 
Decision 


5. As to protection against duplication of signals.—In 
the decision of March 13, 1964, a majority of the 
499 Commission approved the assignment of the license 


of WBOY-TV to the Cable Co. Both majority and 
dissent recognized the public interest in protection of a 
local TV station against simultaneous duplication of its 
programs by distant stations carried on a community an- 
tenna system. Petitioners similarly recognize that reason- 
able methods of protection against such duplication is 
desirable and that absent such protection, the position of 
the local TV stations may, in some instances, deteriorate 
to the detriment of the ultimate and paramount local pro- 
gramming needs of the local community and its viewing 
public. Indubitably for reasons such as these, the Com- 
mission’s majority approval of the assignment imposed 
an express condition upon the Fortnightly Corporation, 
owner of the Cable Co. and another community antenna 
system in Fairmont, West Virginia. The condition reads: 


Fortnightly Corporation shall protect WBOY-TV, 
Clarksburg, and WJPB-TV, Weston, from simultane- 
ous duplication by the signals of other stations carried 


over Fortnightly’s community antenna systems at 
Clarksburg and Fairmont, West Virginia. 


6. Clarksburg and Fairmont are ambiguously lumped 
together in the one sentence of the condition. So, it is 
possible to construe the condition to mean, not only that 
the local station in Clarksburg, WBOY-TV, shall be pro- 
tected against duplication in Clarksburg, but also that 
WJPB-TV, Weston, which is not local to Clarksburg, shall 

be so protected in Clarksburg.* That is exactly the 
500 construction which has been adopted by the Cable 

Co. And the effect of such protection in Clarksburg 
of a non-local station is substantially to reduce the quality 
of television programs in Clarksburg. The pertinent facts 
are these. The local Clarksburg station, WBOY-TV, is a 
CBS and NBC affiliate. The Weston station, WJPB-TV, 
is an ABC affiliate. To protect the Weston station in 
Clarksburg, the Clarksburg resident-subscribers to the 
Cable Co. lost the duplicated ABC programs formerly 
received from WTRF-TV, Wheeling, and WTAE-TV, 
Pittsburgh. Generally, the quality of the signal of WJPB 
in Clarksburg is substantially inferior to the quality of the 
signals of WTRF-TV and WTAE-TV. For most Clarks- 
burg subscribers, this means the substitution of a poor 
picture from Weston for a good picture from Wheeling or 
Pittsburgh, entirely apart from the fact that Weston broad- 
casts only in black and white and Pittsburgh and Wheeling 
transmit color broadcasts. 


7. But worse. Neither in its wording of the condition, 
nor in its opinion does the Commission recognize and con- 
sider the problem of whether a program in color ‘‘dupli- 
cates’? the same program in black and white, or the effect 
of the possible alternative resolution of that problem upon 


4It is true that the distant stations curried on the cable are not required 
to provide programs serving local needs of Clarksburg. But neither is the 
Weston station, Yet it is given the benefit of a Commission mandate that it be 
protected in Clarksburg against duplication of its network programs. 
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the competing public interests involved, and especially 
upon the ultimate and paramount public interest of the 
local community and its viewing public. Nevertheless, we 
understand that since the Commission’s decision, the con- 
dition has been construed as treating black and white 
programs and color programs as one and the same 
501 for purposes of protection against duplication. 
Many Clarksburg resident-subscribers of the Cable 
Co. relying upon the availability of color programs from 
WTRF-TV and WTAE-TV, paid substantial sums for 
sets equipped for color programs. Color TV has been 
developed with the encouragement of the Commission in 
the thought that the additional expense to the set owner 
is justified by the cultural and aesthetic benefits of color 
programs. But the protection in Clarksburg of the Weston 
station means the practically complete loss to the Clarks- 
burg people of ABC’s color programs. They will get 
Weston’s ABC programs only in black and white. 


8. We turn to still another aspect of the Commission’s 
condition for protection against duplication. In providing 
for the protection of the Clarksburg station in Clarksburg, 
the Commission failed to consider, or even to inform itself 
on whether the Clarksburg station’s color broadeasts are 
comparable in quality to the duplicating color programs 
barred by the Commission’s condition. In fact, the Clarks- 
burg station’s broadcasts of CBS and NBC color programs 
have been markedly inferior in quality of transmission to 
the same programs as now received by resident-subscrib- 
ers in Clarksburg from KDKA-TV, Pittsburgh, and 
WTRF-TV, Wheeling. The inferiority of the Clarksburg 
station’s color broadeasts is undoubtedly remediable. As 
the local station in Clarksburg, we recognize that it should 
be given reasonable protection in Clarksburg. But a con- 
dition of that protection should be the improvement in 
equipment necessary for first quality transmission of color 
broadcasts. 
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502 9. In fine, as to the Commission’s condition for 
protection against duplication, the public interest 
requires: 


(a) clarification of the condition to eliminate pro- 
tection in Clarksburg of the Weston station; 


(b) clarification of the condition so as to treat color 
programs and black and white programs as non-dupli- 
cating; and 


(c) as a condition of protection against duplication, 
the imposition of a requirement upon the Clarksburg 
station to bring its color broadcasts to a first quality 
level. 


At a minimum, the Commission should suspend or set 
aside its decision, and hold a hearing for the purpose of 
informing itself on and deciding the following issues: 


(a) Is the Weston station in any meaningful sense 
local to Clarksburg? 


(b) If it is not, does any aspect of the public inter- 
est require its protection against duplication in Clarks- 
burg; 


(ec) Should black and white programs be treated as 
the equivalent of color programs for the purposes of 
protection of a local station against duplication; 


(ad) Are the color program transmissions of WBOY- 
TV, Clarksburg, in fact inferior to the color transmis- 
sions of the outside stations heretofore received by 

the Clarksburg subscribers; 


503 (e) If so, should the condition of protection 

against duplication for WBOY-TV, Clarksburg, 
be the maintenance of color transmission of equal 
quality; and 
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(f) In the resolution of the foregoing questions, 
what weight should be given to a heretofore neglected 
aspect of the public interest, namely, the preservation 
of the quality of TV programs heretofore viewed by 
the affected residents of Clarksburg? 


10. As to the Commission’s approval of the substitution 
on the Clarksburg cable system of WBOY-TV, Clarksburg, 
and WJPB-TV, Weston, for WIIC-IV, Pittsburgh, and 
WSTV-TV, Steubenville—The Commission’s decision does 
not expressly require the placing of the Clarksburg and 
Weston stations on the Clarksburg cable system in sub- 
stitution for two other stations. However, the Commission 
notes such placing and substitution with approval. See 
the Memorandum Opinion, paragraph 5. The Secretary 
of the Commission informs the complaining Clarksburg 
public that (letter of Secretary, dated March 27, 1964, In 
Re Docket No. 15221, and addressed to Dear Sir or 
Madam) : 


... Arrangements for this kind, however, are encour- 
aged by the Commission, and in fact have been re- 
quired in those situations where the Commission has 
asserted jurisdiction, ie., where the CATV systems 
depend upon microwave relay facilities to bring in 
programs. 


And the Cable Co. informs its subscribers in Clarksburg 
that: ‘‘... because of developments in the F.C.C. policy it 

later became clear that receiving both local stations 
504 was required before the F.C.C. would give favorable 

consideration to the request for the transfer .. .” 
An Open Letter to the Subscribers of the Clarksburg Tele- 
vision Cable Company, dated April 4, 1964, p. 1. In effect, 
the dropping of two other stations for the placement of 
the Clarksburg and Weston stations is an implicit condi- 
tion of the Commission’s approval of the assignment. 
This condition sharply reduces the variety of the programs 
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heretofore viewed in Clarksburg, and substantially in- 
creases the cost to the householder of viewing those pro- 
grams. It is not the less contrary to the public interest 
for not being expressly articulated. 


11. In this connection, the Commission failed to inform 
itself of facts significantly affecting the public interest. 
The Commission noted that (1) the Cable Co. started 
operation in Clarksburg in 1953; (2) two of the five sta- 
tions theretofore carried will be dropped for the Clarks- 
burg and Weston stations as part of the approval of the 
assignment; and (3) the approval of the assignment will 
effect the settlement of differences between Cable Co. and 
broadeasters. Much more is more importantly relevant to 
a decision in the public interest. Thousands of subscribers 
have paid the Cable Co. an ‘‘initial contribution’’ of $125. 
The original monthly service charge of $3.50 was for the 
three stations originally provided by the service. In re- 
turn for the addition of two more stations to the service, 
the service charge was increased twenty-five cents a month 
to $3.75. The Cable Co.’s original and outmoded equip- 
ment is still in operation; and the Cable Co. has recouped 
its original investment many times over. It is an exceed- 

ingly profitable operation for the Cable Co. 


505 12. Contrariwise, the Clarksburg resident-sub- 

seribers are faced with an operation that is costly 
to them both in programs lost and the price of programs 
obtained. For most of them, the placing of the Clarks- 
burg station on the cable systems gives them nothing. Both 
before and after such placement, Clarksburg viewers get 
that station free off the air and without difficulty. If the 
Weston station be legitimately entitled to protection in 
Clarksburg (we think not, see paragraphs 6 and 7, supra), 
the Clarksburg resident-subscribers get that station’s pro- 
grams in substitution for the loss of the non-duplicating 
programs of two stations whose signals are of higher tech- 
nical quality and of more interest to the people of Clarks- 
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burg than are the programs of the Weston station. And 
for this degradation of service, the people of Clarksburg 
affected by the Commission’s decision will continue to pay, 
as things stand, the same monthly rate for three superior 
stations plus the inferior Weston station as they formerly 
paid for five superior stations. 


13. The petitioners urge first that the dropping of one 
station from the cable system for the placement of the 
Clarksburg station is not warranted because the Clarks- 
burg station is, without difficulty, received from the air by 
the Clarksburg resident-subscriber. If it is true that in 
the ‘‘normal’’ or usual situation (cf. p. 2 of the letter of 
the Secretary of the Commission, supra), the connection 
of a home television receiver to the Clarksburg cable sys- 
tem affects the ease of receiving the Clarksburg station 
from off the air, the Commission certainly has it within 

its power, in the same way as it has imposed the 
506 condition against duplication, to require the Cable 

Co. as beneficiary of its approval of the purchase of 
WBOY-TV, to correct the situation which impairs the 
ability of its subscribers to receive WBOY-TV off-the-air 
with no less difficulty than the stations on the cable. Sec- 
ond, the reasons already advanced with regard to protec- 
tion of the Weston station against duplication in Clarks- 
burg are equally applicable to its placement on the Clarks- 
burg cable system. Third, if the Clarksburg and Weston 
stations are entitled to placement on the Clarksburg cable 
system, the system should nevertheless be compelled, as a 
condition of assignment approval, to carry also the five 
stations it has heretofore carried. 


14. The Commission recognizes its jurisdiction to impose 
conditions on the approval of an assignment. It can and 
should impose all conditions that are reasonable. The 
settlement of differences between cable systems and broad- 
casters is surely not a paramount consideration in finding 
the public interest. Neither is it any answer to petitioners’ 
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insistence upon a full consideration of the public interest 

to say, as does the Commission’s Secretary after decision 

(see his letter, supra, at p. 2) that the cable system cannot 

maintain its full service of five stations other than Weston 

and Clarksburg for the reason that “Because of technical 

limitations on the cable system, we are informed that this 
would entail considerable expense.’’ 5 


507 15. The public interest requires, we submit, that 
the Commission’s decision be modified so as to: 


(a) Make it clear that the Commission does not re- 
quire the addition of either the Clarksburg or Weston 
stations to the Clarksburg cable system; or 


(b) If either or both of those two stations should 
be added to the Clarksburg cable system by Commis- 
sion requirement, private agreement or otherwise, to 
require as a condition of assignment approval, that 
without consent of the subscribers, no station previ- 
ously carried be dropped as a consequence, except 
with respect to programming duplicating that of the 
Clarksburg station. 


At a minimum, the Commission should, in the public inter- 
est, suspend or set aside its decision for the purpose of 
informing itself on and deciding the following issues: 


(a) Is the Weston station in any meaningful sense 
local to Clarksburg? 


5 The Secretary also suggests (p. 2 of his letter) that the dropping of two 
out of the five stations carried by the Cable Co, is somehow better accom- 
modated to the requirements of the public interest because the subscribers 
were given a ‘‘democratic’’ election choice on which two stations should be 
dropped. A man is still robbed if he is allowed to retain any two of his 
watch, ring, wallet, money in his pockets, or clothes on his back. What was 
significant about the election is that although it was limited in the fashion 
of the Peoples Republics to the choice of which loss should be suffered, 
approximately 2,500 Clarksburg resident subscribers nevertheless voted to 
retain all five stations previously carried, 
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(b) And if it is not, what elements, if any, of the 
public interest reasonably require, or militate against, 
its placement on the Clarksburg cable system. 


(c) What elements, if any, of the public interest 

reasonably require, or militate against, place- 

508 ment of the Clarksburg station on the Clarks- 

burg cable system in addition to protection 

against duplication, including the facts with respect 
to— 


(1) Whether, in view of the past successful opera- 
tion of WBOY-TV, and the substantial resources of 
the Cable Co., it is necessary to give competitive pro- 
tection to WBOY-TV against the showing in Clarks- 
purg of non-duplicating programs of the outside sta- 
tions dropped; 


(2) Whether the technical quality of the signals of 
WBOY-TV when received off-the-air in Clarksburg is 
superior to such signals when received on the Clarks- 


burg cable. 


(d) What is the investment cost of the Cable Co.? 
What are its revenues? What is the condition in terms 
of wear and obsolescence of the Cable Co.’s equip- 
ment? 


(e) Would the dropping of one or more stations 
from the cable to accommodate the Clarksburg or 
Weston stations result in unjust enrichment of the 
Cable Co. at the expense of subscribers who are being 
charged rates based on the inclusion of such dropped 
stations. 


(f) What is the cost to the Cable Co. of placing 
the Clarksburg station or the Weston station, or both, 
on the Clarksburg cable system if it were to maintain, 
in addition, unduplicated service to five other stations; 
and 
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(g) In the light of the information derived from 

the evidence on the foregoing issues, does the 

509 public interest reasonably require a condition 

that unduplicated programs of such five other 

stations be maintained, even though the Clarksburg 

station or Weston station, or both, are added to the 
system. 


16. We suggest that, as the Commission’s decision 
stands, the strength of its feeling of no general jurisdic- 
tion over cable systems regrettably obscured the rights 
of TV viewers in Clarksburg in a case where those rights 
can be observed without injury to the protection that a 

local TV station reasonably requires. 


510 17, As to the character qualifications of the As- 

signee.—The assignee is wholly-owned and controlled 
by the Fortnightly Corporation. The assignee’s application 
to the Commission denies any violation or charge of vio- 
lation of the anti-trust laws. However, Exhibit D to the 
assignee’s application raises serious question as to Fort- 
nightly’s fitness to control the operation of the Clarksburg 
station. Exhibit D, for the alleged purpose of complete 
candor, states the following facts. In March 1959, Fort- 
nightly bought all of the stock of the Schwager-Wood Cor- 
poration of Portland, Oregon, a manufacturer of electrical 
switches used mainly by public utilities. The Schwager- 
Wood Corporation liquidated and became an ‘‘independent 
division’’ * of Fortnightly with offices in Portland, and with 
prior owners and officers in charge. Fortnightly was not 
informed that the Schwager-Wood Corporation and its 
officers were involved in a conspiracy to violate the anti- 
trust laws. The division made no reports to Fortnightly 
of anti-trust activities. The first information that Fort- 
nightly got of such anti-trust activities was in February 
1960 by way of a Grand Jury subpoena to the Schwager- 


6 Whatever the assignee means by that term. 
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Wood Corporation. Fortnightly advised the former owners 
of the Schwager-Wood Corporation of their liability. But 
Fortnightly did not want to prejudice the defendants in 
the anti-trust case by rescission. So Fortnightly counsel 
cooperated with counsel for the Schwager-Wood Corpora- 
tion. After the termination of the criminal proceedings 
against the Schwager-Wood Corporation and Mr. Wood in 

February 1961, Fortnightly rescinded its purchase 
511 of the Schwager-Wood Corporation. ‘‘No actions 

were, of course, filed against Fortnightly, nor are 
any pending or threatened.’’ So much is stated. 


18. Was Mr. Wood in complete or partial charge of 
Fortnightly’s ‘‘independent division’? for any period of 
time between the purchase in February 1959 and rescission 
of the purchase two years later in February 1961? How 
did it happen that, prior to Fortnightly’s purchase and 
for eleven months thereafter, with Schwager-Wood under 
its control, Fortnightly’s officers and stockholders could 
have been ignorant of the practices which led to the crim- 
inal action? What was the cooperation between Fort- 
nightly’s counsel and counsel for the Schwager-Wood Cor- 
poration during the course of the criminal proceedings? 
Did the criminal proceedings end with convictions? Did 
the criminal activities of Schwager-Wood’s officers con- 
tinue under Fortnightly’s management of its ‘‘independent 
division’ and, if so, for how long? So much is not stated. 


19. That the alleged purpose of complete candor was 
instead a lack of candor on the assignee’s part in dealing 
with the Commission on this matter, is quite plain. Seri- 
ous, too, is the question of whether, on investigation of 
the facts, the denial of Fortnightly’s knowing involvement 
in anti-trust violations is credible. If it be found credible, 
and if the fact is that criminal activities were carried on 
for many months under Fortnightly’s management and 
under its nose, as it were, the crucial question remains 
whether a management, so casual and informal with re- 
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spect to the criminal activities of its people, is fit man- 

agement for the Clarksburg station. The controlling 
512 interests of Fortnightly have shown a cavalier and 

indifferent attitude with respect to activities of its 
subsidiary or allied operations which result in serious 
injury to the public. This attitude must be considered in 
connection with their proposed ownership and operation 
of a television station which will be added to their owner- 
ship of other powerful communications media. How, then, 
can the Commission expect from them the day-to-day 
vigilance necessary to avoid the myriad possible prac- 
tices harmful to the public which Chairman Henry has 
warned against in his dissent to the Commission’s action? 
The public interest demands careful scrutiny into these 
questions. They can only be resolved by hearing. The 
Commission should set aside or suspend its decision and 
hold a hearing on the questions of the assignee’s fitness 
and character qualifications raised by Exhibit D to its 
application. 


20. As to duopoly and elimination of competition be- 
tween the Cable Co. and the Clarksburg station—In view 
of the questions raised by Paragraphs 17-19, supra, there 
is, as yet, no substantial basis for the Commission’s reli- 
ance on Fortnightly’s representation ‘‘that it will ag- 
gressively promote the [Clarksburg] station.’’ A manage- 
ment which at best is so apathetic as not to catch and 
prevent criminal activities in its subsidiary operations 
cannot rationally be expected ‘‘aggressively to promote”’ 
the Clarksburg station. Beyond that consideration, the 
petitioners stand on the substantial reasons against ap- 
proval without hearing urged in Commissioner Henry’s 

dissent, joined in by Commissioner Loevenger. 


513 21. The Commission’s decision violates the spirit, 

if not the letter, of the duopoly rule and the Com- 
mission rule against common ownership of TV stations 
with overlapping service. One person cannot control two 
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TV services in the same community. The Commission’s 
decision permits one person, Fortnightly, to control the 
facilities, so far as Clarksburg is concerned, upon which 
the public must depend for practically all of the tele- 
vision service available to that community. The physical 
difference between cable transmission and air transmis- 
sion of television programs is not relevant to the under- 
lying purpose of the Communications Act and the Com- 
mission’s rules to maintain competition between electronic 
media of communication supplying programs of licensed 
stations. Indeed the Commission has conceded this pur- 
pose in asserting jurisdiction to impose conditions ap- 
plicable to the use of facilities not licensed by it in the 
interests of what it believed necessary to achieve com- 
petitive balance. 


22. The Clarksburg cable system does not as yet directly 
obtain advertising for distribution on its system during 
program intervals. So far as the general jurisdiction of 


the Commission is now interpreted by the Commission, the 
cable system is free to start such direct advertising tomor- 
row to the further detriment of the Clarksburg station. 
The effects of eliminated competition ever grow. 


23. The petitioners, therefore, urge that approval of the 
assignment be made subject to inquiry as to whether it 
is contrary to the spirit of the Communications Act and 
the Commission’s rules directed to preserving compe- 

tition among TV stations serving the same com- 
514 munity. We ask suspension or setting aside of the 

Commission’s decision pending a hearing on whether 
the public interest, considered in the light of the Com- 
mission’s past actions and present rules, requires denial 
of approval. Since the Commission has not yet heard evi- 
dence on ‘‘the size, extent, and location of areas served, 
the number of people served, and the extent of other com- 
petitive service to the areas in question,’’ it cannot, as yet, 
validly conclude that its decision would not result ‘‘in 
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an unlawful concentration or control . . . of the media for 
mass communications in the’’ Clarksburg area. See Clarks- 
burg Publishing Co. v. F.C.C., 225 F. 2d 511, 12 R.R. 2024, 
2034 (C.A.D.C., 1955). In Clarksburg Publishing Co., the 
Commission was required by the Court of Appeals to hold 
a hearing to determine whether a community which re- 
ceives a TV station’s signals on a cable system is part of 
the station’s service within the meaning of the rules we 
urge. Here, a fortiori the Commission must hold a hear- 
ing to determine whether Cable Co.’s own service to 
Clarksburg oF A within those rules. 


24. As to the Commission’s decision and the anti-trust 
laws.—The anti-trust laws of the United States appear to 
prohibit the assignment and acquisition of assets sanc- 
tioned by the Commission’s decision, if the effect, ‘‘in 
any line of commerce in any section of the country”’ is 
“‘substantially to lessen competition.’? See 15 U.S.C. Sec. 
18. The Cable Co. and the Clarksburg station are almost 
certainly in the same line of commerce in Clarksburg. 
The Clarksburg station conveys TV programs and adver- 
tising by air; and the Cable Co. conveys TV programs 

and advertising from the air and through cables. 
515 They largely compete in the same area, i.e. Clarks- 

burg, and the lessening of competition in that area 
by their coming under common ownership and control is 
obvious and substantial. Under the recent decision of the 
Supreme Court in the Philadelphia Bank Merger case and 
in Brown Shoe, Clarksburg, in and of itself, may well be 
‘“the section of the country’’ in which the lessening of com- 
petition must be evaluated for the purpose of determining 
whether the F.C.C.’s decision sponsors a violation of 18 
U.S.C. See. 18. See United States v. Philadelphia National 
Bank, 374 U.S. 294; and Brown Shoe Co. v. United States, 
370 U.S. 294. 


25. The combination of Cable Co. and Clarksburg sta- 
tion approved by the Commission’s decision may also con- 
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stitute a violation of 18 U.S.C. See. 1, directed against re- 
traint of trade, and 18 U.S.C. Sec. 2, directed against at- 
tempts to monopolize ‘‘any part’’ of interstate commerce. 


26. The questions of anti-trust violations raised by the 
combination of Cable Co. and Clarksburg station are, on 
the record now before the Commission, matters upon which 
the Commission should, as it has in the past in similar 
situations, invite the views, assistance, and participation 
of the Department of Justice. The task of correct deci- 
sion here requires a thoroughgoing investigation of all 
pertinent facts at an evidentiary hearing. The fact that 
this may be burdensome for the Commission and all inter- 
ested parties alike should not deter the Commission from 
shirking this task. 


516 CompiiaNnce witH Rute 1.84 


27. Prior to the Commission’s decision, the Citizens 
Committee made clear to the Commission its objections 
to the proposed assignment by filing a ‘‘plea’’ dated 
March 5, 1964, directing the Commission’s attention to 
the need for requiring maintenance of the Cable Co.’s full 
service.” See John Self, 24 R.R. 1177, Paul D. Nichols, et 
al, 24 R.R. 497. Cf. Andrew B. Letson, 21 R.R. 697. Until 
the Commission’s decision and its interpretation in the 
letter of the Commission’s Secretary referred to above, 
the petitioners could not reasonably have foreseen any of 
the following consequences of the Commission’s action: 


(a) That the Commission would treat the Weston 
station as a station local to Clarksburg, by sanction- 
ing protection to it against duplication in Clarksburg 
and its placement on the Clarksburg cable. 


7 The ‘‘plea’’ was filed in the former elongated name of the Citizens Com- 
mittee, namely, ‘‘Citizens Committee of Subscribers in Protest.’’? It had 
approximately 1,500 signatures appended to it; and got the letter of the 
Secretary of the Commission in response. 
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(b) That the Commission would decide that pro- 
grams in color and programs in black and white are 
equivalents for purposes of protection against dupli- 
cation. 


(ec) That the Commission would approve, encourage, 
or exact arrangements among the assignor, assignee, 
and the Weston station by which the Clarksburg resi- 

dent-subscribers would be made to suffer the 
517 degradation of TV service entailed in the drop- 

ping of two stations previously carried by the 
Cable Co. and 


(d) That the Commission would completely fail to 
consider such degradation of service and fail to make 
reasonable conditions in protection against it. 


IV. Conciusion 


For all of the facts and reasons stated, it is respectfully 
requested that the relief hereinabove specified be granted. 


Respectfully submitted, 


Crrizens TV Proresr CoMMITTEE 
CLARKSBURG PUBLISHING COMPANY 
Petitioners 
By Benedict P. Cottone 
By Joseph A. Fanelli 
Their Counsel 
April 13, 1964 


Cottone & Fanelli 
1001 Connecticut Avenue, N.W. 
Washington 36, D. C. 


Letter from E. Stratford Smith 


SMITH & PEPPER 
ATTORNEYS AT LAW 
PERPETUAL BUILDING 

1111 E Street, N.W. 
Washington, D. C. 20004 


Mr. Ben F. Waple April 15, 1964 


Secretary 
Federal Communications Commission 
Washington, D. C. 
Re: Docket No. 15221 
File Nos. BALCT-204 
BALTI-49, BALTS-117 


Dear Mr. Waple: 


There is transmitted herewith, for association with the 
above-captioned docket, two copies of a letter dated April 
13, 1964, addressed to Mr. Robert C. Barnard, counsel for 
Fortnightly Corporation, and signed by Mr. Joseph M. 
Kittner, counsel for WJPB-TV, Inc., Weston, West Vir- 
ginia, licensee of Channel 5 at Weston. This letter refers 
to an existing agreement dated August 16, 1963, and amend- 
ments thereto which provide that Fortnightly Corpora- 
tion will receive the signals of WJPB-TV, Inc. on its 
community antenna system at Clarksburg and Fairmont, 
West Virginia and protect the station against simultane- 
ous duplication of its programs. The subject letter states 
that WJPB-TV, Inc., consents for the present and at least 
until August 1, 1964, to reception of color telecasts from 
other stations which might simultaneously duplicate black 
and white telecasts of Station WJPB-TV, Inc. 


The letter is submitted in order that the Commission 
may have a complete file of the agreement in effect between 
WJPB-TV and Fortnightly pertaining to this matter. 

Yours very truly, 
EES :Ib E. Stratford Smith 
ec: Mr. Robert Barnard 


FAIRMONT, WEST VIRGINIA. MONDAY MORNING, MAY 20, 1963. 


Beacom Protests 
License Transfer 


deny assignment 

om the i of WBUY TV 10 
Clarksburg from ine Rush Broad: 
casting Co ta the Northern West 
Virgin:a Televisjon Broaucastiag 
Co. has heen filed with tne Fed 
eral Communications Commission 
by WIPBeTV Inc, at was “an 
nounced yesterday. ° 

J Patrick Reacom of Fa.rmont,: 
presideat of WJPB-7V, ehich oper-; 
Stes a television station 3° Weston, 
protested the transfer of beense to 
a firm which is 4 sat idsary of: 
Fortnightly Corp. owner of the 
community antennse sysams ft 
Clarksburx and Fawmont. 

Beacom was quoted yn a Clarks 
burg paper as sasing he was ana: 
fous to vet the oreine.a otere the 
publie an as deciauna “he has 
had affects in neting adequate 
preas coverage Moothe  situanon 
throuch Mme vamous: news met 
serving Centra, Wert Virgina” - 
+ The POC is exncted to decide! 
within 30 days whether @ hearing 
will te “eld an the petitian to dens | 
Beatuin sad the: public interest 
wou'd not be served: unicss a1) 
arra stations, incluaing bis own, 
were given aspurances af Dring 
carried 06 tbe communiy cadie 
CRLa : - 


FAIRMONT 
ATTACHMENT B 


———————————————— =. 
PAIRMON?, WEST VIRGINIA, SUNDAY MGENING, JANUARY 


; Bist 
Visa cei tes . 


A plon uncer which WIDB- 
TV, Felzinont television outict, 
will go oa the Fatrmont tetovi- 
sion czdlo has been npzroved 
asd signed by Nathan W, Levin, 
jpeesi¢ent of Fortnightly Corp. 
jet New York, owners of the to. 
cal codte system, ord 3. Pst 

onle Pty Deo 
Paes 


Tha ggreement hes (ica To 
corésd with Ue Federz! Come 
tia Commisctas, Doo! 


The exact dato when the 
orzo wl! be etfected hes not 


cone.tw by Fed. L Tes eu 
make 4 pasmble to go am the 
cable es wun as the cable cone 
pany acts the date, Decco 


aid. 

WIPR-TV will go on tho! 
Clarksburg ceble on March 1 
and sometime thereafter is ex 
pected to make arrangements 
t serve Morgantown end other, 
arcas, Feacum said, 

“Wo contemplate adding seve 
eral employes to the Fairmont 
office’ stall to meet comands. 
Since the hours of operation will 


Under the agrrement, the! 
enly station te carry ACC pro 
grams co the loca) cadlo wa 
t> Gieced $, WPDTy co 


Ta 


it 


reg 


Gi 


FAIRMONT, WEST VIRGINIA, FRIDAY MORNING, FEBRUARY 28, 1964. \e 
“1\CABLE TO GET it a close aurvelilance of} 


ae ER qrimont 


“*FairmontIs Friendly’ 


es Fairmont (W.Va. 


its operations. 


Picketi! 


CABLE T0 GET 
WJPB SIGNAL 
NEXT SUNDAY 


WTAE Dropped in Deal 
Involving Purchase 
Of Channel 12 


Fairmont TV Cable Co., Inc., 
yesterday announced that, ¢f 
fective Sunday, WIPB . TV, 
Channel 5, will replace WTAE, 
| Pittsburgh, Channel 4, on its 
local community antenna sys- 
tem. 

Bertram Cousins Jr., general 

manager, said the change is be 
ing made as a result of an 
agreement between the cable 
company and WJPB, which has} 
its offices here and its trans 
mitter near Weston, 
1 As a result of the change, 
{WIIC, Pittsburgh, Channel 11, 
will be transmitted to cable sub- 
scribers on channel 4 and WJPB. 
will replace it on channel 3, 

The change will affect some 
6,000 subscribers of the F air 
mont community antenna sys- 
tem who operate from one to 38 
seta on their connections. The 
potential vie audience here 
is about 25,000, it is understood 

The company understands: 
that changes in the stations to| 
be received on the cable will 


ins said, “The agreement with 
(Channel 5 was entered into in 
order to resolve outstanding dif- 
ferences and disputes with the 
station and only after a careful 
consideration of all of tho a'ter- 
Natives open to the cable com- 
pany. Channel $ had taken the 
Position that it ‘should be re 
‘ceived on the community anc. 
Na system because it was a lo- 
cal station.” 

Although Fairmont TV Cable 
Co, subscrivers had on two 
previous occasions voted in fa- 
vor of atations other than Chan- 
‘nel 3 on the local system, they! 
‘were not polled on the change 


(Please -tertmte*page six) 


WJPB SIGNAL 
NEXT SUNDAY 


(Continued from page one) 


‘|which Cousins said will be et 
(fective Sunday. 
Underlying the decision to pat 
Channel 5 on the Fairmont ca- 
b'e was the proposed sale of 
WBOY radio and television in 
Clarksburg by Russ Craft Broad- 
casting Co. to Northern West 
Virginia Television Broadcast- 
ing “Co, for $950,000, The latter 
firm is a subsidiary of Fort- 
Corp., which owns com: 
jmuniy antenna systems ip 
Clarksburg and Fairmont. 

At a@ bearing early in Janv- 
ary before the Federal Commu: 
nications Commission, accord: 
jing to a report in Broadcasting 
Magazine, “Support for the sale 
|came from Russ Craft as well 
as WJPB-TV, Weston, W. Va. 
!WJPB-TV had originally pro- 
tested the sale on the ground) 
that it would give WBOY-TV a 
competitive edge in the Clarks 
|burg » Weston + Fairmont area 
{since Fortnightly intended to 
j¢arry WBOY-TV's signals on its 
CATV sysiems in C arksburg 
|and Fairmont. However, WIPB- 
TV withdrew its opposition alt- 
ter Fortnightly agreed to can 
ry that station on the two sys 
|toms.” 


Presumably the FCC has ap- 


{proved the sale of the Clarks- 
burg television to the cable 


jday made no mention of the 


federal regulatory body, A num- 
ber of questions were raised 
during the January hearing as 
to whether the FCC should 

mit ae ownership a 
community antenna system and) 
the only viable television st a- 
on in its community, 

The commission's Broadcast 
| Bureau, according to Broadcast- 
jing Magazine, op; the pro 
posed sale, rt Rawson, 
ead of the bureau's renewal 
and transfer division, said a 
“hopeless conflict of interest” 
woud be created if the sale 
were approved. 

In reply to the contention of 


company, although the an) 
Nouncement made here yester- A 


Hong-awaited action from the|* 


Attorney ¥, Stratford Smith, 

who appeared for the cable 
company at the hearing, told the: 
FCC that it would De to the 
‘self ~ interest of the com mon 
lowner to promote the television 
station as zealounly as’ possidic. 

He said Fortnight y rou aot 
invest close to a million d 

jlara in a property me 
to let deteriorate. J 


ne<n 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 


Washington, D. C. 20554 


Docket No. 15221 


File Nos. BALCT-204, BALTI49, BALTS-117 


In re Application of 
Rusr Crarr Broapcastixe Company (Assignor) 


and 


NortHEerN West Vircinia TELEVISION 
Broapcastine Company (Assignee) 
For Voluntary Assignment of License of Station WBOY- 


TV and Auxiliaries, Clarkburg, West Virginia 


Opposition to Petition for Reconsideration 


Comes now Northern West Virginia Television Broad- 
casting Company (Northern), by its attorneys and files 
this Opposition to the ‘‘Petition for Reconsideration’’ 
filed on behalf of the Citizens TV Protest Committee 
(Committee) and the Clarksburg Publishing Company 
(Publishing Company). In support thereof, the follow- 
ing is shown: 


Preliminary Statement 


1. The subject petition is one of two petitions for recon- 
sideration filed with respect to the above-captioned appli- 
cations on April 13, 1964. The other, filed on behalf of 
Dr. Henry L. Criss, et al. is the subject of an opposition 
filed by Northern simultaneously herewith. The issues 


148 


sought to be raised by both petitions are similar in sub- 
stantial respects, except that in this case the petition per- 
tains primarily to subscribers to the Clarksburg Television 
Cable Company 


* * . * * * * * * * 


617 ‘local’? station will be lost to petitioners or any 
subscriber. 


19. Petitioners complain about the fact that color is con- 
strued to be a duplication of ‘‘black and white”’. The ar- 
rangements between WJPB-TV, Inc. and Fortnightly have 
already been modified to permit reception at Clarksburg of 
the signals of other ABC affiliates when color programs 
are being broadcast during a transitional period and at 
least until August 1, 1964.* In statements to the press, 
the management of WJPB-TV has advised that WJPE- 
TV expects to have color telecasts by fall. 


20. With regard to the complaint that the color broad- 
casts of WBOY-TV are inferior to those receivable from 
KDKA-TV in Pittsburgh, a hearing is not necessary to 
resolve the problem, even assuming arguendo that the 
allegation is true. The Commission’s authority over the 
licensee of that station, be it Rust Craft or Northern, is 
adequate to assure proper color telecasting. This matter 
can be handled independently of the assignment applica- 
tion if indeed there is any problem. No hearing can make 
any contribution to correction of this alleged condition. 


21. Petitioner bases its ‘‘duopoly’’ contentions on the 
erroneous assumption that the Clarksburg CATV may 
originate programming, particularly advertising. The 
CATV does not intend, nor has it ever intended, to origi- 
nate television signals. Moreover, its franchises from the 


5 See letter of April 15, 1964, in the subject docket to the Secretary of the 
Commission transmitting a letter from counsel for WJPB-TV, Inc. to counsel 
for Northern modifying the arrangements with respect to color programs. 


6 See Attachment H. 
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City of Clarksburg and other communities it serv- 
618 ices expressly prohibit it from originating any pro- 
gramming or advertising. 


22. The character qualifications of Northern are chal- 
lenged by petitioners because of its relationship to the 
Schwager-Wood Corporation. All of the information with 
respect to this matter was revealed by Northern to the 
Commission in the application for assignment of the 
WBOY-TV license. It obviously was considered by the 
Commission in reaching a decision in this proceeding, and 
petitioners have failed to allege any facts in support of 
reconsideration. 


23. Petitioners effort to raise an anti-trust issue under 
the Section 1 of the Sherman Act and Section 7 of the 
Clayton Act is similar to that in the petition of Criss, et al. 
As pointed out in paragraphs 25 through 28 of Northern’s 
opposition to Criss the agreements being attacked are all 
consistent with and carry out established Commission pol- 


icy. Accordingly, those paragraphs are incorporated herein 
and made a part hereof by reference in opposition to the 
issue as raised by the joint petitioners. 


24. As did Criss, et al. in its petition, joint petitioners 
herein seek a possible Commission order requiring that 
the Fortnightly’s antennas at Clarksburg be rebuilt or re- 
placed with a system capable of receiving the five distant 
channels in addition to stations WBOY-TV and WJPB-TV. 
Paragraphs 29 and 30 of applicant’s opposition to the 
Criss petition is incorporated herein and made a part 
hereof by reference. 


° e ° * * al . * * s 
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CLARKSBURG 
ATTACHMENT A 
Clarksburg Telegram—Monday, March 11, 1963 


Cable Company Reveals Plan to Buy WBOY 
Change In TV Ownership To Depend On FCC 


Jack N. Berkman, president of Rust Craft Broadcasting 
Company, and Nathan W. Levin, president of Fortnightly 
Corporation, jointly announced today that a contract had 
been signed for the sale of television station WBOY-TV 
and radio station WBOY in Clarksburg, subject to the ap- 
proval of the Federal Communications Commission. 


Under the contract, television station WBOY-TV Chan- 
nel 12, an NBC and CBS affiliate, will be acquired by the 
Northern West Virginia Television Broadcasting Com- 
pany; and Radio Station WBOY, an NBC affiliate operat- 
ing on 1400 kilocycles will be purchased by the Northern 


West Virginia Radio Broadcasting Company. These two 
new companies are subsidiaries of Fortnightly Corporation 
and will have headquarters in Clarksburg. 


The transfer of the license of both stations to the pur- 
chaser is subject to the approval of the Federal Communi- 
cations Commission. Consequently, actual transfer of own- 
ership and control of the two stations to the new West Vir- 
ginia companies will not take place until the approval of 
the Federal Communications Commission is received. The 
parties announced that the application for the assignment 
of the licenses of both stations will be filed promptly with 
the FCC looking forward to an early transfer. 


Rust Craft Broadcasting Company is a wholly owned 
subsidiary of Rust Craft Greeting Cards, Ine. of Dedham, 
Mass. Louis Berkman is chairman of the Board and Jack 
Berkman is vice chairman; Joe Zel is president of Rust 
Craft Greeting Cards, Inc. Rust Craft operates WSTV- 


151 


TV, WSTV-AM and FM, Steubenville, Ohio; WRCB-TV 
Chattanooga, Tenn.; WRDW-TV, Augusta, Ga., as well as 
WPIT-AM and WPIT-FM, Pittsburgh, Pa.; WWOL-AM 
and WWOL-FM, Buffalo, N. Y.; and WSOL-AM, Tampa, 
Fla. In addition, Rust Craft owns 40 per cent of the stock 
of New Orleans Television Corporation, television station 
WVUE-TV operating on Channel 12, an ABC affiliate in 
New Orleans, La. 


The Clarksburg Radio Station WBOY has been oper- 
ated and managed by Rust Craft since its acquisition in 
1956 and the Clarksburg Television Station WBOY-TV 
since its construction and commencement in 1957. Nego- 
tiations for the sale were conducted on behalf of the seller 
by attorneys, Allen H. Berkman, Myles Berkman, and also 
by Fred Weber, vice president of Rust Craft Broadcasting 
Company and Rust Craft Greeting Cards, Inc. 


At the time of the signing of the contract Jack N. Berk- 
man stated, ‘‘The stations will continue to be operated in 
the public interest, convenience and necessity for service to 
Clarksburg and the North Central West Virginia Area in 
the same manner as at present under Rust Craft’s owner- 
ship until approval of the sale by the Commission.”’ 


Fortnightly Corporation, which has offices in New York 
publishes The Reporter, a magazine with national circu- 
lation. It also owns the Clarksburg Television Cable Com- 
pany which operates the community antenna system in 
Clarksburg. 


Levin annoumeed that C. Howard Hardesty, Jr. of Fair- 
mont, and George W. McQuain of Clarksburg, will be di- 
rectors of the new companies acquiring television station 
WBEOY-TV and radio station WBOY. 


Hardesty, an attorney with offices in Fairmont, was for- 
merly the tax commissioner of the State of West Virginia. 
He is a director of The First National Bank of Fairmont 
and a member of the Benedum Airport Authority. 
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McQuain practices law here and has been a local resi- 
dent for many years. He is active in community affairs. 
He is president of the Harrison County United Fund and 
is secretary and counsel to the Benedum Airport Authority 
for Harrison and Marion County. 


Roger Garrett has been the manager of television station 
WBOY-TV and radio station WBOY since 1958. Levin 
said that Garrett has agreed to continue as the manager of 
the stations. Levin added ‘‘Mr. Garrett, as the station 
manager and for the new companies, will plan an impor- 
tant role in our plan to make these stations an even greater 

asset to the community.”’ 


623 CLARKSBURG 
ATTACHMENT B 
Clarksburg Telegram—Tuesday, March 12, 1963 


Cable Company Buys Local TV 


Jack N. Berkman, president of Rust Craft Broadeasting 
Company, and Nathan W. Levin, president of Fortnightly 
Corporation, jointly announced Monday that a contract 
had been signed for the sale of television station WBOY- 
TV and radio station WBOY in Clarksburg, subject to the 
approval of the Federal Communications Commission. 


Under the contract, television station WBOY-TV Chan- 
nel 12, an NBC and CBS affiliate, will be acquired by the 
Northern West Virginia Television Broadcasting Com- 
pany; and Radio Station WBOY, an NBC affiliate oper- 
ating on 1400 kilocycles will be purchased by the Northern 
West Virginia Radio Broadcasting Company. These two 
new companies are subsidiaries of Fortnightly Corporation 
and will have headquarters in Clarksburg. 


The transfer of the license of both stations to the pur- 
chaser is subject to the approval of the Federal Communi- 
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cations Commission. Consequently, actual transfer of own- 
ership and control of the two stations to the new West 
Virginia companies will not take place until the approval 
of the Federal Communications Commission is received. 
The parties announced that the application for the assign- 
ment of the licenses of both stations will be filed promptly 
with the FCC looking forward to an early transfer. 


Rust Craft Broadcasting Company is a wholly owned 
subsidiary of Rust Craft Greeting Cards, Inc. of Dedham, 
Mass. Louis Berkman is chairman of the Board and Jack 
Berkman is vice chairman; Joe Zel is president of Rust 
Craft Greeting Cards, Inc. Rust Craft operates WSTV- 
TV, WSTV-AM and FM, Steubenville, Ohio; WRCB-TV, 
Chattanooga, Tenn.; WRDW-TV, Augusta, Ga., as well 
as WPIT-AM and WPIT-FM, Pittsburgh, Pa.; WWOL- 
AM and WWOL-FM, Buffalo, N. Y.; and WSOL-AM, 
Tampa, Fla. In addition, Rust Craft owns 40 per cent of 
the stock of New Orleans Television Corporation, televi- 
sion station WVUE-TV operating on Channel 12, an ABC 
affiliate in New Orleans, La. 


The Clarksburg Radio Station WBOY has been operated 
and managed by Rust Craft since its acquisition in 1956 
and the Clarksburg Television station WBOY-TV since 
its construction and commencement in 1957. Negotiations 
for the sale were conducted on behalf of the seller by attor- 
neys, Allen H. Berkman, Myles Berkman, and also by Fred 
Weber, vice president of Rust Craft Broadcasting Com- 
pany and Rust Craft Greeting Cards, Ine. 


At the time of the signing of the contract Jack N. Berk- 
man stated, ‘‘The stations will continue to be operated 
in the public interest, convenience and necessity for serv- 
ice to Clarksburg and the North Central West Virginia 
Area in the same manner as at present under Rust Craft’s 
ownership until approval of the sale by the Commission.”’ 


Fortnightly Corporation, which has offices in New York 
publishes The Reporter, a magazine with national circu- 
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lation. It also owns the Clarksburg Television Cable Com- 
pany which operates the community antenna system in 
Clarksburg. 


Levin announced that C. Howard Hardesty Jr. of Fair- 
mont, and George W. McQuain of Clarksburg, will be di- 
rectors of the new companies acquiring television station 
WBOY-TV and radio station WBOY. 


Hardesty, an attorney with offices in Fairmont, was for- 
merly the tax commissioner of the State of West Virginia. 
He is a director of The First National Bank of Fairmont 
and a member of the Benedum Airport Authority. 


McQuain practices law here and has been a local resi- 
dent for many years. He is active in community affairs. 
He is president of the Harrison County United Fund and 
is secretary and counsel to the Benedum Airport Authority 
for Harrison and Marion Counties. 


Roger Garrett has been the 


° * *. * * = 


624 ATTACHMENT C 
Clarksburg Exponent—Tuesday, March 12, 1963 


TV Station Sale Plans Announced 


Jack N. Berkman, president of Rust Craft Broadcast- 
ing Company, and Nathan W. Levin, president of Fort- 
nightly Corporation, jointly announced Monday that a 
contract had been signed for the sale of television station 
WBOY-TV and radio station WBOY in Clarksburg, sub- 
ject to the approval of the Federal Communications Com- 
mission. 


Under the contract, television station WBOY-TV Chan- 
nel 12, an NBC and CBS affiliate, will be acquired by the 
Northern West Virginia Television Broadcasting Com- 
pany; and Radio Station WBOY, an NBC affiliate oper- 
ating on 1400 kilocycles will be purchased by the Northern 
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West Virginia Radio Broadcasting Company. These two 
new companies are subsidiaries of Fortnightly Corpora- 
tion and will have headquarters in Clarksburg. 


The transfer of the license of both stations to the pur- 
chaser is subject to the approval of the Federal Commu- 
nications Commission. Consequently, actual transfer of 
ownership and control of the two stations to the new West 
Virginia companies will not take place until the approval 
of the Federal Communications Commission is received. 
The parties announced that the application for the assign- 
ment of the licenses of both stations will be filed promptly 
with the FCC looking forward to an early transfer. 


Rust Craft Broadcasting Company is a wholly owned 
subsidiary of Rust Craft Greeting Cards, Inc. of Dedham, 
Mass. Louis Berkman is chairman of the Board and Jack 
Berkman is vice chairman; Joe Zel is president of Rust 
Craft Greeting Cards, Inc. Rust Craft operates WSTV- 
TV, WSTV-AM and FM, Steubenville, Ohio; WRCBE-TV, 


Chattanooga, Tenn.; WRDW-TV, Augusta, Ga., as well 
as WPIT-AM and WPIT-FM, Pittsburgh, Pa.; WWOL- 
AM and WWOL-FM, Buffalo, N. Y.; and WSOL-AM, 
Tampa, Fla. In addition, Rust Craft owns 40 per cent of 
the stock of New Orleans Television Corporation, televi- 
sion station WVUE-TV operating on Channel 12, an ABC 
affiliate in New Orleans, La. 


The Clarksburg Radio Station WBOY has been oper- 
ated and managed by Rust Craft since its acquisition in 
1956 and the Clarksburg Television station WBOY-TV 
since its construction and commencement in 1957, Nego- 
tiations for the sale were conducted on behalf of the seller 
by attorneys, Allen H. Berkman, Myles Berkman, and also 
by Fred Weber, vice president of Rust Craft Broadcasting 
Company and Rust Craft Greeting Cards, Inc. 


At the time of the signing of the contract Jack N. Berk- 
man stated ‘‘The stations will continue to be operated in 
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the public interest, convenience and necessity for service 
to Clarksburg and the North Central West Virginia Area 
in the same manner as at present under Rust Craft’s own- 
ership until approval of the sale by the Commission.”’ 


Fortnightly Corporation, which has offices in New York 
publishes The Reporter, a magazine with national circula- 
tion. It also owns the Clarksburg Television Cable Com- 
pany which operates the community antenna system in 
Clarksburg. 


Levin announced that C. Howard Hardesty, Jr. of Fair- 
mont, and George W. McQuain of Clarksburg, will be di- 
rectors of the new companies acquiring television station 
WBOY-TV and radio station WBOY. 


Hardesty, an attorney with offices in Fairmont, was for- 
merly the tax commissioner of the State of West Virginia. 
He is a director Fairmont and a member of the Benedum 
Airport Authority. 


McQuain practices law here and has been a local resi- 
dent for many years. He is active in community affairs. 
He is president of the Harrison County United Fund and 
is secretary and counsel to the Benedum Airport Authority 
for Harrison and Marion Counties. 


Roger Garrett has been the manager of television sta- 
tion WBOY-TV and radio station WBOY since 1958. Levin 
said that Garrett has agreed to continue as the manager 
of the stations. Levin added ‘‘Mr. Garrett, as the station 
manager for the new companies, will play an important 
role in our plan to make these stations an even greater 
asset to the community.’’ 
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CLARKSBURG 
ATTACHMENT D 


Clarksburg Telegram—Tuesday, March 12, 1963 
PUBLISHER’S EDITORIAL 


Who Is on the Side of the Public 
In Cable Co.-TV Deal? NO ONE! 


Everyone should remember how the local television sta- 
tion sued the local television cable company for a million 
dollars. 


Now the cable company announced that it is buying that 
station. No doubt it will arrange for a settlement of its 
suit against itself. This will protect the parties, but who 
is there to protect the public? 


The cable company recently substituted the local sta- 
tion in place of a good Pittsburgh station, over the pro- 
tests of many subscribers. Of course, those subscribers 
have no od in the matter; all they do is pay the bills. 


The funny {thing is that the cable company says it has 
to have a franchise from the City of Clarksburg. What 
is a franchise? It is a grant of a special privilege, the 
kind held by public utilities which are regulated in the 
public interest. 


But the Clarksburg city council has never reg..ated the 
cable company. No rates are reviewed; no charges ap- 
proved; no Eee is exerted in return for the franchise 
grant. The Public Service Commission of West Virginia 
and the Federal Communication Commission do not claim 
jurisdiction. 

The result is that for only a small investment by the 
cable people, hundreds and hundreds of thousands of dol- 
lars have flowed out of Clarksburg, without control by 
those in city government who grant the franchise. Citizens 
have paid hook-on charges many times greater than the 
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cost of connections and have followed up with monthly 
payments fixed at the whim of the cable company. There 
is not even a guarantee that service will continue to be 
provided, in return for the subscriber’s investment. 


Compare this with the telephone company, which must 
justify its every charge! The telephone company has in- 
vested millions of dollars in its equipment and lines, and 
by law its return is limited to a percentage of its invest- 
ment, subject to public accounting. 


The cable company collects and collects, and need show 
no regard for the public. Its costs are secret, and even 
after recovering its capital many times over it still can 
maintain its high rates. 


As we said earlier, the cable company pushed the local 
station onto its lines. The current announcement is that 
it is buying the station, and with the station it acquires 
services of a courtcilman who is mayor of Clarksburg and 
who has a vote on granting a franchise to the cable com- 
pany and on whether to control its rates in the public 
interest. 


It seems to us Mayor Garrett will find himself in an 
uncomfortable position. No member of council should be 
exposed to the temptations of self-dealing, and we think it 
important that council should be able to represent the pub- 
lic interest in matters such as these. 


—West Virginid’s Most Rasisly Growing Newspaper—— 


CLARKSBURG, WEST VIRGINIA, SUNDAY MORNING, MAY 19, 1963 
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The tcievision station battle," 
which aifects the interests of tens; 
of thousands of Central West Vir- 
ginia yesidents, raged warmly 
curing the past week as the inter- 
ested parties presented their posi 
tions before the Federal Com- 
munications Commission in Wash- 
ington. 

Some time ago WZOY-TV filed 
en application for assignment of 
its license in Clarksburg from the 
Pust Broadcasting Company to 
the Northern West Virginia Tele- 
vision Broadcasting Company, a 
subsidiary or the Fortnightly 
Corporation. 

In the edition of The Exponent- 
Telegram ter May 19 were details 
of the petilion to deny this appli- 
cation, which was filed before 
the Communications Commission 
by WJPB-TV. Inc., of which J: 
Patrick Beacem of Fairmont is 
president, : 

Tne Northern West Virginia 
Television Broadcasting Com- 
pany’s parent firm, the Fortnight 
ly Corporation, owns the Clarks- 
burg Television Cable Company, 
and cable service is furnished to 
Clarksburg ‘and Fairmont sub- 
scribers, 

Last Sunday Beacom gave a 
public statement in which he con- 
tended that ‘all stations in the 
area should have the right to be 
on the cable. : 


% 


sit 


hree major de- 
st week: 
: Broadcasting 
wwe of Television 
TY, ied with the} 
sutement of the; 
Coinpany to the} 
petition’ io deny. 
Novilera West Virginia 
a Breadexsting Company 
ied notice of its opposition 
to WiPB-TV's petition to deny. 

(3) Then WJPB-TV, Inc., head- 
ed by Bcacom, filed ils “Reply to 
Oppdsitions” that are mentioned 
shove. 

The long legal documents plac- 
ed before the Communications 
Coramission contain a varicty of; 

aes anc counter-charges. 

seo: the great interest of 

5 in the issues involved, 

sonem-Telegram — today 

crats from some of the 

Jenal urceimts filed the past| 

week with the Federal Communi- 
cations Commission. 

Following are excerpts from} 

: of Rust Craft} 


jailed com-| 
pletely in demoasivating its stand-; 
ing to prosecute the instant peti- 
tion to deny. Commission preced- 
it clear that, to ace 
the petitioner 
h a casual relation- 
euveen ihe assignment of 
4 and the alleged cconomic 
32: Tne action protested must 
be demonstrated to be the proxi- 
maie cause of the threatened 
damage. Upon this premise, the 
Commission nus repeatedly denied 
t or petitions to 
) seni or transfer dp- 
Plications since it is not the 
change of ownership which threat- 
ens harm unless the assigament 
is clearly shown to result in ine 
creased competition. Where the 
competition detween the protest- 
ing station and the station whose 
license is to be assigned pre- 
(Contiaed on page 2, col. D 
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ATTACHMENT G 


Clarksburg Telegram—February 27, 1964 
and Clarksburg Exponent—February 28, 1964 


Cable to Use New Channel 


Sandford F. Randolph, general manager of the Clarks- 
burg TV Cable Company, announced today that as a result 
of an agrement between the Clarksburg TV Cable Com- 
pany and the television station WJPB, Channel 5 will be 
received on the Clarksburg cable beginning Sunday morn- 
ing, March 1. 


Randolph said ‘‘the agreement with WJPB was entered 
into in order to resolve outstanding disputes with the 
station. The station took the position that as a local sta- 
tion it was entitled to be received on the community an- 
tennae system.’’ Randolph added that the cable company, 
after careful consideration, had concluded that it was in 
the best interests of subscribers and of the community to 


attempt to work out a settlement to resolve all these dif- 
ferences and disputes. 


Randolph said that WJPB, Channel 5, which is an ABC 
affiliate, will replace WTAE, Channel 4, which is also an 
ABC affiliate. Beginning on Sunday morning, March 1, 
WJPB, Channel 5 will be received on the cable system on 
Channel 5, and WBOY-TV, the Clarksburg station, which 
is presently being received on Channel 5 on the cable sys- 
tem, will be received on Channel 4 on the cable system. 


Randolph added ‘‘We understand that changes in the 
stations to be received on the antennae system will not 
always be equally satisfactory to all of our subscribers. 
The agreement with Channel 5 was entered into only after 
careful consideration of the alternatives and with the best 
interests of the subscribers and the‘community in mind as 
we tried to settle these disputes. We request our sub- 
scribers to give Channel 5 full and careful consideration 
and support this local station.”’ 
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Letter from E. Stratford Smith 


SMITH & PEPPER 
ATTORNEYS AT LAW 
PERPETUAL BUILDING 
1111 E Street, N.W. 
Washington, D. C. 20004 
May 26, 1964 
Mr. Ben F. Waple, Secretary 
Federal Communications Commission 
Washington, D. C., 20554 
Re: Docket No. 15221, 
File Nos. BALCT-204, BALTI-49, 
BALTS-117 


Dear Mr. Waple: 


Transmitted herewith for association with the above- 
captioned docket are two copies of a letter dated May 25, 
1964 addressed to Joseph M. Kittner, counsel for WJPB- 
TV, Inc. and signed by Robert C. Barnard, counsel to Fort- 


nightly Corporation, both parties in the proceeding. This 
letter refers to an existing agreement between the parties 
which has been made a part of the record of this proceed- 
ing and constitutes an amendment of that agreement. The 
letter is felt to be self explanatory, however, if any ques- 
tions arise in connection therewith please communicate 
with the undersigned. 


Very truly yours, 
E. Stratford Smith 
Enclosures (2) 
708 
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Letter from E. Stratford Smith 


SMITH & PEPPER 
ATTORNEYS AT LAW 
PERPETUAL BUILDING 

1111 E Street, N.W. 

Washington, D. C. - 20004 


June 15, 1964 


Mr. Ben F. Waple, Secretary 
Federal Communications Commission 
Washington 25, D. C. 20554 
Re: Docket Number 15221 : 
File Numbers BALCT-204, BALTI-49, 
BALTS-117 


Dear Mr. Waple: 


Transmitted herewith on behalf of Northern West Vir- 
ginia Broadcasiing Company (Northern), and WJPB-TV, 
Ine. are two copies of a letter dated June 10, 1964, ad- 
dressed to Counsel for Fortnightly Corporation, the par- 
ent company of Northern, by Counsel for WJPB-TV, Inc., 
which constitutes clarification of changes in an existing 
agreement between the parties reflected in a letter of May 
25, 1964, copies of which were furnished the Commission 
by transmittal dated May 26, 1964.:The enclosure is fur- 
nished for association with the captioned docket in order 
that the Commission’s records relating to this matter may 
reflect the entire understanding between the parties. 


If any further information is desired in connection with 
the enclosure and the related agreements, please communi- 
cate with the undersigned. 

Very truly yours, 
E. Stratford Smith 


ec: Robert C. Barnard 
Joseph M. Kittner 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


Docket No. 15221 


File Nos. BALCT-204, BALTI-49, BALTS-117 


In re Application of 
Rusr Crarr Broapcastixe Company (Assignor) 
and 


Norruern West Vircinia TELEVISION 
Broapcastinc Company (Assignee) 
For Voluntary Assignment of License of Station WBOY- 
TV and Auxiliaries, Clarksburg, West Virginia 


Memorandum Opinion and Order 


By the Commission: 


Chairman Henry absent; Commissioners Bartley and 
Ford concurring in the result; Commissioner Loe- 
vinger dissenting. 


1. Involved here are petitions urging that we reconsider 
our grant without hearing of an application to assign the 
license of WBOY-TV (Clarksburg, West Virginia) from 
Rust Craft Broadcasting Company to Northern West Vir- 
ginia Television Broadcasting Company. The assignee is 
a subsidiary of Fortnightly Corporation, the owner of 
CATV systems in Clarksburg and Fairmont, West Vir- 
ginia. One petition for reconsideration was filed by sub- 
seribers to Fortnightly’s Fairmont CATV system and 
the other by subscribers to Fortnightly’s Clarksburg 
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CATV system and the Clarksburg Publishing Company.’ 
WJPB-TV, Inc., licensee of Television Station WJPB-TV 
in Weston, West Virginia, is also a party to this pro- 
ceeding. 


2. Briefly stated, the background facts are these. Until 
December, 1962, both CATV systems carried the television 
signals of Stations KDKA (CBS), WTAE (ABC), and 
WIIC (NBC), all in Pittsburg, Pennslylvania, and Sta- 
tions WSTV (CBS),? Steubenville, Ohio and WTRF 
(NBC), Wheeling, West Virginia. In December, 1962, 

WBOY-TV (NBC) was placed on the Clarksburg 
711 cable in lieu of WIIC. Then, in March, 1963, Rust 

Craft filed an application to assign the license of 
WBOY-TV to the Fortnightly subsidiary (hereinafter 
called Fortnightly). Initially, W.JPB-TV petitioned to deny 
the assignment but withdrew its opposition when, through 
private agreement, Fortnightly consented to place tele- 
vision Station WJPB-TV (ABC) on both cables pre- 
sumably in lieu of WTAE (ABC). Fortnightly also repre- 
sented that it would substitute WBOY-TV (NBC) on the 
Fairmont cable for WIIC (NBC). Thereafter, on Janu- 
ary 9, 1964, we held oral argument on the question of 
whether the public interest would be served by permitting 
common ownership of the CATV systems and the only 
television station in Clarksburg. Upon the basis of presen- 
tations made therein and assurances that Fortnightly would 
not subjugate or subordinate the welfare of WBOY-TV 
to its CATV interests, we granted the assignment with a 
condition against simultaneous duplication of WBOY-TV’s 
and WJPB-TV’'s programs on either cable. (Memorandum 
Opinion and Order, FCC 64-208, released March 13, 1964.) 


1 The petitions were filed on April 13, 1964, Oppositions to both petitions 
were filed by Rust Craft, Fortnightly and WJPEB-TV, Inc., licensee of Station 
WJPB-TV in Westen, West Virginia. Replies to the oppositions were filed 
by all petitioners. 


2 Only primary network affiliations have been set forth. 
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3. The petitions for reconsideration are directed against 
the assignment of WBOY-TV to Fortnightly and against 
the agreement between Fortnightly and WJPB-TV. Peti- 
tioners call for the setting aside of our grant and the hold- 
ing of an evidentiary hearing. At the outset, there are 
two procedural questions concerning the petitions: (a) the 
“‘standing’”’ of the petitioners; and (b) the timeliness of 
the petitions. Beyond this, of course, are the substantive 
arguments made by petitioners against our grant. Their 
principal arguments are to the effect that (a) the condition 
against program duplication and the inclusion of ‘‘color 
programs”’ in the prohibition in light of the agreement to 
carry both television stations on both cable systems, is 
unreasonable and will reduce the quality and variety of 
television programs received; (b) Fortnightly’s predilec- 
tion toward anticompetitive conduct warrants inquiry into 
its character qualifications; and (¢c) the proposed assign- 
ment violates the spirit of the Commission’s ‘‘duopoly’’ 
Rule, creates a monopoly, and constitutes an unlawful or 
unreasonable restraint of trade in violation of Section 7 
of the Clayton Act and Section 1 of the Sherman Act and 
that the agreement between Fortnightly and WJPB-TV 
is anti-competitive and in violation of Section 1 of the 
Sherman Act. Based on these contentions, petitioners as- 
sert that an evidentiary hearing is necessary to determine 
whether the public interest is served by approval of the 
assignment and by the condition protecting both local sta- 
tions against duplication of network programming on both 
eable systems. 


4. We shall first dispose of the procedural issues. Sec- 
tion 405 of the Communications Act authorizes any ‘‘per- 
son aggrieved or whose interests are adversely affected’’ 
by an order of the Commission to file a petition for rehear- 
ing even though not previously a party to the proceeding. 
However, the Commission Rules require that such person 
must set forth in the petition requesting reconsideration 
not only the manner in which he is aggrieved by the action 
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taken but must ‘‘show good reason why it was not possible 
for him to participate in the earlier stages of the proceed- 
ing.’”? (Section 1.106(b) formerly Section 1.84(b)). If 
facts not previously presented to the Commission are re- 
lied upon, it must be shown that such events occurred, or 

circumstances changed, since the last opportunity 
712 to present the matter or that the facts were un- 

known to the petitioner before then and could not 
have been ascertained through the exercise of ordinary dili- 
gence. (Section 1.106(c)(1), (2).) The validity of this 
regulation was upheld in Springfield Television Broadcast- 
ing Corporation v. F.C.C., 328 F.2d 186, ...... U.S. App. D.C. 

(1964)* where the Court stated: 


“Thus, while the amending Section 309 Congress did 
not provide for a mandatory pre-grant procedure, it 
fully anticipated that under the amendment this would 
be the normal procedure, and that when a party for 
the first time appears in the proceeding with a petition 
for reconsideration, he should show why he has with- 
held the facts, or was unable in season to obtain the 
facts, on which he relied. Certainly ‘[w]e cannot allow 
the appellant to sit back and hope that a decision will 
be in its favor, and then, when it isn’t, to parry with 
an offer of more evidence. No judging process in any 
branch of government could operate efficiently or ac- 
curately if such a procedure were allowed.’ ’’ Colo- 
rado Radio Corp. v. Federal Communications Com- 
mission, 73 App. D.C. 225, 227, 118 F.2d 24, 26 (1941). 


5. Clarksburg Publishing alleges that the common owner- 
ship of the cable system and WBOY-TV would enhance 
the competitive position of WBOY-TV for advertising 
revenue from the Clarksburg and Fairmont areas and 
would result in a diversion of revenue from Clarksburg 


3 Affirming our Memorandum Opinion and Order in Millers River Translators, 
Inc., FCC 63-604, 25 Pixe & Fischer, RR 516 (1963). 
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Publishing. In view of the circumstances of this case, we 
find that Clarksburg Publishing has standing to file a peti- 
tion for reconsideration under Section 405 of the Act. For 
the reasons set forth below, we further find that neither 
the Clarksburg Committee nor the Fairmont subscribers 
have standing under Section 405. And we also find that 
none of the petitioners has satisfactorily explained the fail- 
ure to make known its objections to the proposed assign- 
ment or to advance prior to the issuance of the Commis- 
sion’s order granting the application the contentions now 
advanced for the first time. 


6. The CATV subscribers seek to support their claim 
to injury by reason of their contractual relationship with 
the owner of the CATV systems and the changes in serv- 
ice which are contemplated by the CATV owners in the 
light of our order approving the application for assign- 
ment. We have consistently held that members of the gen- 
eral public who do not show a direct causal relationship 
between the action being protested and some injury of a 


tangible and substantial nature have no standing under 

Section 405 purely as members of the general public. 

Northern Pacific Radio Corp., FCC 62-309, 23 Pike & 

Fischer, RR 186, 189; Gordon Broadcasting of San Fran- 

cisco, Inc., FCC 62-115, 22 Pike & Fischer, RR 236, 236d. 

The legislative history of Section 405 supports our con- 
clusion. 


713 7. Further, in order to place this matter in proper 

perspective, we must set forth with particularity 
what our order did, and what it did not, require. In ap- 
proving the requested assignment of license we took into 
consideration (a) the agreement to carry WJPB-TV on 
the cable system; and (b) the representation that WBOY- 
TV would be carried on the Fairmont as well as the Clarks- 
burg cable. Although we did not require the CATV to 
place WJPB-TV or WBOY-TV on its cables, there is no 
question that these private arrangements effected by the 
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parties comport with our policies (pars. 13-15, infra) fa- 
voring reasonable protection of local stations by CATVs. 
In furtherance of our policies, we imposed the condition 
that Fortnightly protect both WBOY-TV and WJPB-TV 
against simultaneous duplication of the stations’ program- 
ming. However, we did not prohibit Fortnightly from en- 
larging its systems to accommodate the local stations in 
addition to the five stations previously carried, nor did 
we require that any particular stations be substituted for 
the local stations if only five were to be carried. Insofar 
as duplication of the local stations’ programming is con- 
cerned, whether in color or black and white, protection 
was afforded only against simultaneous duplication. The 
number of services to be supplied, the particular stations 
to be carried in addition to the two local stations, and the 
fees to be charged for the cable service are all matters 
which are outside of the direct ambit of our Order and 
which are subject to negotiation between the cable sys- 
tems and their customers. Manifestly, therefore, the 
Clarksburg Committee and the Fairmont subscribers are 
not aggrieved by our order but by the manner in which 
Fortnightly has chosen to settle its differences with the 
local television stations and to meet the condition imposed 
by the Commission as a prerequisite to the assignment. 
Such an indirect effect does not, in our view, confer stand- 
ing to petition for reconsideration under Section 405 of 
the Act. 


8. Irrespective of the question of standing, the petitions 
are deficient in their failure to meet the requirements of 
Section 1.106 of the Rules. For the first time, petitioners 
advance the contention that a hearing should be held to 
determine whether Fortnightly possesses the character 
qualifications to be a licensee of a broadcast facility or 
whether the common ownership of a CATV and a tele- 
vision station is in violation of the spirit of the Commis- 
sion’s duopoly rule (Section 76.636) or is in violation of 
law. No reason is advanced for the failure to raise the 
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legal and policy issues concerning the common ownership 
of WBOY-TV and the cable systems by a pre-grant peti- 
tion to deny, and no facts are alleged in opposition to the 
assignment which could not have been ascertained through 
the exercise of reasonable diligence before the time to file 
a petition to deny had expired. As to the representations 
in support of the alleged character issue, all of the litiga- 
tion to which reference is made in the petitions for recon- 
sideration relate to matters which occurred long prior to 
the filing of the application for assignment. We find that 
the failure of the petitioners to previously make knowr: 
these objections to the assignment is unwarranted and 
unjustified. 


714 9. The only explanation offered for the failure to 

take prior action is that petitioners did not antici- 
pate the agreement by Fortnightly to carry WJPB-TV 
on the cable systems or the Commission’s prohibition 
against simultaneous duplication of the network program- 
ming of the two local stations. Petitioners’ claimed justi- 
fication for their belated action, therefore, goes not to any 
facts relating to the assignment but to the form of our 
order approving the assignment. We do not believe that 
the failure to anticipate each and every provision im- 
posed as a condition to approval in the resolution of the 
public interest considerations pending before us consti- 
tutes any more justification for not filing a petition to 
deny than the failure to anticipate that the Commission 
might approve the application for assignment. The ex- 
ceuse offered is clearly insufficient. 


10. Even if we were to accept petitioners’ explanation 
as excusing the failure to file a petition to deny under See- 
tion 309(d) of the Act, it does not excuse their failure 
to make known their objections at any time before the 
Commission acted on the application. In December, 1962, 
prior to the filing of the assignment application, Fort- 
nightly placed WBOY-TV on the Clarksburg cable. WJPB- 
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TV in its petition to deny, expressly objected to the re- 
fusal of Fortnightly to carry its signal on the CATV sys- 
tems and to the duplication of its network programming 
by the stations on the cable. On August 21, 1963, WJPB- 
TV requested dismissal of its petition to deny and, in sup- 
port thereof, submitted a copy of an agreement with Fort- 
nightly providing for the television station to be carried 
on the cable systems. In our order released November 19, 
1963 directing that the parties present oral argument on 
the public interest considerations raised by the applica- 
tion, we made reference to the request by WJPB-TV for 
dismissal of its petition to deny which would also indicate 
a resolution by the parties of their differences. Moreover, 
during the pendency of the proceedings, the local news- 
papers publicized the facts relating to the proposed as- 
signment, the objections of WJPB-TV, and the subse- 
quent agreement between WJPB-TV and Fortnightly. The 
exercise of the slightest diligence by the petitioners would 
have put them on notice that placement of WJPB-TV on 
the cable systems and a prohibition against duplication of 
the local stations’ network programming were at least a 
possibility because that is what WJPB-TV was secking, 
and indeed it constituted the basis of WJPB’s subsequent 
withdrawal of its petition to deny. Nevertheless, peti- 
tioners made no effort to seek a waiver of the filing require- 
ments of the Rules or to take any steps to make known 
the objections now advanced prior to the time the Com- 
mission acted on the application. While an application 
for waiver when the pertinent circumstances first came 
to petitioners’ attention might have merited favorable con- 
sideration, a waiver is not justified when such a long period 
of time was allowed to elapse by petitioners before any 
action was taken to make known their opposition to the 
proposals of the parties. We conclude that petitioners 
have not shown good reason for their failure to participate 
in the earlier stages of the proceeding as required by Sec- 
tion 1.106(b) of the Rules. 


715 11. The “plea”, dated March 5, 1964, by a ‘‘Citi- 

zens’ Committee of Subscribers in Protest’’ against 
the actions of Clarksburg Television Cable Co. and re- 
ceived by the Commission on March 6, does not improve 
the position of the Clarksburg Committee in this proceed- 
ing. The document was not verified as required by Section 
1.52 of the Rules. Moreover, the complaint appeared to be 
primarily directed against the failure of the cable company 
to ascertain or comply with the wishes of the subscribers, 
a matter which, as we have previously pointed out, is sub- 
ject to adjustment between the cable system and its sub- 
scribers. The ‘‘plea’’, having been filed only a few days 
prior to our action, was no more timely than the petition 
for reconsideration, and did not place the Commission on 
notice of the numerous factors now sought to be raised for 
the first time. 


12. Despite the foregoing procedural deficiencies of pe- 
titioners’ pleadings, we shall nevertheless consider the 
allegations contained therein to determine whether the 
public interest requires an evidentiary hearing. However, 
to warrant a hearing on a petition for reconsideration filed 
under Section 405 of the Act, a petitioner must plead facts 
‘which, if shown to be true, clearly point to an injury to 
the public sufficient to outweigh considerations of admin- 
istrative orderliness.”’? Valley Telecasting Co., Inc. v. 
F.C.C., Case No. 18,092, U.S.C.A., Dist. of Col. Circuit, May 
22, 1964 (slip op. p. 5), affirming KXO-TV, Inc., FCC 63- 
759, 1 Pike & Fischer, RR 2d 125. With this requirement 
in mind, we will briefly review the background of the Com- 
mission’s present policy concerning CATVs and local area 
stations to place in perspective our later discussion of 
the specific questions raised here. 


13. In a Report issued in Docket No. 12443, adopted 
April 13, 1959 (26 FCC 403), the Commission considered 
complaints that unfettered operation of microwave CATV 
systems could cause such economic hardship as to result 
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in the ultimate demise of the local stations and the com- 
plete loss of service to non-CATV subscribers. This threat 
was particularly serious in remote rural areas and small 
communities entirely dependent upon off-the-air reception. 
The Commission recognized the value of private facilities 
(CATVs) which redistribute signals to viewers but the 
Commission also realized that these facilities could be a 
factor against making and keeping ‘‘available . . . to all 
the people of the United States a rapid, efficient, Nation- 
wide and world-wide wire and radio communications serv- 
ice with adequate facilities. ...’? (Sec. 1, Communications 
Act.) The CATV systems bring multiple services from 
metropolitan areas and thus compete for viewers in the 
area served by local television stations. Since advertiser 
support is dependent upon the local stations’ programs 
being received by the public, the loss of any substantial 
number of viewers may cause a diversion of revenue from 
the local station with possible serious affect on the sta- 
tion or the curtailment of local programming designed to 
meet the needs and interests of the service area. 


14. Because of the need for balance in this situation, 
we issued in December, 1962, a Notice of Proposed Rule 
Making in Docket No. 14895 (FCC 62-1285) which (a) 

was aimed at requiring applicants for microwave 
716 relay systems to give reasonable protection to local 

stations; and (b) imposed a ‘‘freeze’’ on grants of 
authorization to microwave relay systems in the Busi- 
ness Radio Service pending evolvement of policy guidelines 
and rules on the subject. We provided therein that where 
the applicant would accept the conditions set forth in the 
proposed Rules, grants could be made in the interim. These 
conditions included protection against duplications of pro- 
grams of local stations. We fully appreciate that such con- 
ditions may impose a certain degree of sacrifice on CATV 
systems and their subscribers but the paramount consid- 
eration here is the over-all public interest and the good of 
the viewers as a whole as opposed to any special interest. 
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15. The foregoing shows that for some time we have 
been deeply concerned with the impact of cable systems 
on local television service. This concern has been repeat- 
edly reflected in other proceedings, ie., Carter Mountain 
Transmission Corp., 32 FCC 459 (affirmed, Carter Moun- 
tain Transmission v. F.C.C., 321 F.2d 359, 116 U.S. App. 
D.C. 93, cert denied, U.S. ....., December 16, 1963) ; 
Distribution of Television Programs by CATV Systems, 
FCC 62-871, 23 Pike & Fischer RR 1624; Notice of Inquiry, 
FCC 64-310, released April 16, 1964; and TV Cable of 
Austin, Inc., FCC 64-365, released April 29, 1964. And, 
we are confronted in this case with this same concern— 
an effort to achieve balance between the CATV and the 
local station—which will on the one hand, permit the 
CATV systems to develop and supply needed multiple 
services and, on the other hand, will provide reasonable 
protection to the local station and the continued healthy 
operation of these local stations. Thus, we hope to in- 
sure that (a) non-subscribers of CATV systems and the 
people in the rural areas to whom such subscriptions are 
frequently not available do not lose their only source of 
television service, and (b) that those services not be im- 
paired because of the CATV system so that they cannot 
fully meet the needs and interests of the areas. It is this 
balancing factor which prompted us to encourage agree- 
ments between CATVs and licensees of local television 
stations to provide for placement of the stations on the 
cable system and for non-duplication of their network 
programming. (Notice of Further Proposed Rule Making 
and Notice of Proposed Rule Making, Docket Nos. 14895, 
15233, FCC 63-1128, 28 F.R. 13789, December 18, 1963.) 
It is the same balancing factor which has also prompted 
us to look with favor upon the agreements of the parties 
herein to have the local stations carried on the cable sys- 
tems and to impose the non-duplication conditions. 


16. With these considerations in mind, we turn now to 
petitioners’ substantive arguments which we shall discuss 
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in the order in which they have been already stated in 
Paragraph 3, supra. First, petitioners allege that a hear- 
ing is necessary to determine whether the public inter- 
est will be served by placing WJPB-TV on both the Clarks- 
burg and Fairmont cable systems and WBOY-TV on the 
Fairmont system. They assert that public injury results 
from (a) the reduction in the variety of programs re- 
ceived by reason of the substitution on the cables of these 
two local stations for two metropolitan stations; (b) from 
the inferiority of WJPB-TV’s signal and from the loss 
of ABC network color programs because of the prohibition 
against duplicating programs carried by WJ PB-TV which 
does not presently broadcast in color; and (¢) the recep- 
tion of inferior color programs from WBOY-TV by rea- 

son of a similar prohibition in favor of WBOY-TV. 
717 As we have previously indicated, our Order did not 

require Fortnightly to place WJPB-TV on the cable; 
nor did we require it to reduce the number of services pro- 
vided to its subscribers. Any differences, therefore, be- 
tween the CATV systems and the subscribers concerning 
the nuinber of stations carried, the choice of stations to 
be substituted for the local stations if only five are to be 
earried, or the charge for the cable service is a private 
matter for settlement between the subscribers and the 
CATV. Thus, these differences between the CATV and 
its subscribers raise no issue of fact requiring an evidenti- 
ary hearing. 


17. The objections that WBOY-TV should not be af- 
forded protection against program duplication on the Fair- 
mont cable because it is not local to that community and 
that WJPB-TV should not be afforded protection on either 
cable system because it is not local to either Clarksburg 
or Fairmont, fail to take into account the proximity of 
the communities and the purpose of the condition against 
duplication of programming. Weston is only 35 miles 
from Fairmont and Clarksburg is midway between the two 
communities. Both WJPB-TV and WBOY-TV serve the 
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Weston-Clarksburg-Fairmont area and advertiser support 
for each station is dependent upon its programming being 
received in the entire service area. It is certainly reason- 
able that under the circumstances of the competitive CATV 
system, if WJPB-IV were deprived of its audience in 
Clarksburg and Fairmont, or WBOY-TV of its audience 
in Fairmont, the loss of advertiser revenue might be so 
substantial as to require curtailment of its local program- 
ming. Nothing alleged in either petition for reconsidera- 
tion gives any indication that competition from the cable 
systems would not have this adverse effect in the Weston- 
Clarksburg-Fairmont area. Thus, no material question of 
fact requiring a hearing on this issue has been raised. 
(Par. 12) 


18. The further contentions of petitioners that WJPB- 
TV’s signal is inferior and that the quality of WBOY- 
TV’s color pictures does not equal that received from the 
metropolitan stations on the cable‘ merit little considera- 
tion. The petitions are devoid of any factual allegations 
indicating that the signals of the local stations do not meet 
Commission standards. More than unsupported conclu- 
sionary statements are required to justify a hearing. The 
same is true with respect to the contention that placement 
of the local stations on the cable systems is not necessary 
since off-the-air reception of the local stations is readily 
accessible on the sets of cable subscribers. Our experience 
has been to the contrary. Off-the-air reception on a set 
hooked to a cable system can be achieved only through the 
use of a switching device. In many instances, the sets of 
cable subscribers are not equipped with switching devices 
or, if so equipped, the device constitutes an inconvenience 
which tends to discourage viewing the local station. Con- 

sequently, the local station is harmed economically 
718 unless carried on the table. Notice of Further Pro- 
posed Rule Making and Notice of Proposed Rule 


4 With respect to the alleged inferiority of WJPB-TV’s signal and the 
quality of WBOY-TV’s color programs, the Commission ’s control over licensees 
is sufficient to assure adequate technical operating standards. 
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Making, Docket Nos. 14895, 15233, 28 F.R. 13789, Decem- 
ber 18, 1963. Nothing contained in the petitions for recon- 
sideration gives any indication that the same situation 
does not prevail in the Weston-Clarksburg-Fairmont area 
and no material issue of fact is presented which requires 
a hearing for resolution. 


19. Moreover, to the extent that cable subscribers may 
be caused dislocation of service, we believe it of signifi- 
cance that (a) at least until August 1, 1964, WJPB-TV 
will not object to the simultaneous duplication of its pro- 
grams where the duplicating signal is in color; and (b) 
there is a concrete representation by WBOY-TV that it 
has engaged the General Electric Company to overhaul its 
microwave facilities and it is anticipated this work will 
enhance the quality of its color transmission. It may be, 
as petitioners allege, that for a period of time the small 
proportion of television homes in the area which are 
equipped for color telecasts may not be able to receive 
programs in color from the ABC color network,’ and that 
the CATV subscribers would prefer the signals of the five 
metropolitan stations. But the public interest considera- 
tions (Pars. 13-15) in the healthy continuation of the serv- 
ice of these two local stations is an overriding consideration 
which outweighs the special interests and preferences of 

the CATV subscribers. 


719 20. Included in the petitioners’ request for an evi- 

dentiary hearing are allegations devoted to the char- 
acter qualifications of Fortnightly. However, the general 
charges that Fortnightly’s acquisition of WBOY-TV and 
its agreement with WJPB-TV amount to a pattern of con- 
duct indicative of a predilection towards anti-competitive 


5Of course, the programs will be received in black and white. Based on 
the estimate contained in the pleadings submitted by the Fairmont sub- 
scribers, less than 10 per cent of the subscribers own television sets equipped 
to receive programs in color. Moreover, we note that a recent survey con- 
ducted by the American Research Bureau indicates that only 3 per cent of all 
homes in the United States have color television sets (Broadcasting Magazine, 
May 18, 1964, Page 69). Thus, the dislocation is minimal, 
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practices provide no basis for a character inquiry. Be- 
yond the mere statement of Fortnightly’s settlement of its 
differences with WBOY-TV and WJPB-TV, the petitioners 
have not relied on any factual material denoting anti-com- 
petitive practices by Fortnightly which, if proven, would 
establish that it does not possess the character qualifica- 
tions to be a licensee of a broadcast facility. Insinuations 
from pleadings in judicial and administrative proceedings 
are no substitute for the specific allegations necessary to 
raise a substantial question of fact. 


91. Petitioners Clarksburg Publishing and the Clarks- 
burg Committee further assert that Fortnightly’s acquisi- 
tion in 1959 of the Schwager-Wood Company which in 1960 
became the subject of criminal proceedings for violation of 
the antitrust laws also presents a character issue requiring 
a hearing. Specifically, petitioners accuse Fortnightly of 
lack of candor in failing to reveal in its application for 
assignment all the details concerning the antitrust matter. 
We find the charge to be completely unfounded. Exhibit 
D to Fortnightly’s portion of the application for as- 
signment (Part If of Form 314) contained a forthright 
statement of the Schwager-Wood matter. The exhibit 
disclosed that Fortnightly acquired in March, 1959, the 
stock of Schwager-Wood which was then liquidated and 
became an independent division of Fortnightly under the 
management of the former officers and stockholders with 
offices in Portland, Oregon; that the illegal activities had 
commeneed prior to Fortnightly’s acquisition of the stock 
of the corporation and it did not learn of such activities 
until February, 1960, when Schwager-Wood was sub- 
poenaed to appear before a federal grand jury; and that 
upon conclusion of the criminal proceedings in February, 
1961, Fortnightly advised the sellers that it was rescinding 
the contract of purchase as a result of the non-disclosure 
of antitrust violations. Thereafter the assets of Schwager- 
Wood were returned to the original owners and the pur- 
chase price was refunded. Fortnightly denied that it had 
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ever been charged with, or was guilty of, any violations of 
the antitrust laws. 


22. Petitioners do not allege that Fortnightly knew of, 
or participated in, the illegal activity charged against 
Schwager-Wood. Neither do petitioners specify any de- 
tails or information which Fortnightly omitted from the 
exhibit and which would reflect adversely upon its charac- 
ter qualifications. All petitioners have done is propound 
a series of questions intended to imply that the answers 
would be unfavorable to Fortnightly. We find no basis 
for a hearing so determine Fortnightly’s character quali- 
fications to be a licensee of the Commission. (See, Par. 

12.) 


720 23. Finally, we turn to the argument that the 

assignment of WBOY-TV to Fortnightly and the 
arrangement between Fortnightly and WJPB-TV are con- 
trary to the antitrust laws. The respective statutory pro- 
visions relied upon by the petitioners are Section 1 of 


the Sherman Act (15 U.S.C. 1) and Section 7 of the 
Clayton Act (15 U.S.C. 18). Related to this, petitioners 
also contend that dual ownership by Fortnightly of WBOY- 
TV and the CATV systems transcends the policy and spirit 
of the Commission’s duopoly rule to prevent concentra- 
tion of control of the media of mass communications 
(Section 73.636 of the Rules). 


24. Specifically, the petitioners allege that the WJPB- 
TV agreement with Fortnightly, whereby the former will 
be placed on the cables, is anti-competitive. We cannot 
agree with this contention. The agreement between Fort- 
nightly and WJPB-TV, rather than being anti-competi- 
tive as petitioners claim, actually will serve to maintain 
or enhance that station’s competitive position. As we 
previously stated (pars. 13-15), and also based upon the 
showing of W.JPB-TV in this proceeding, it is likely that 
the economic impact of the CATVs would be such as to 
jeopardize the survival of the local service unless it too 
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is carried on the cable. Nor will the common ownership 
of WBOY-TV and the cable systems unduly restrain com- 
petition since competition for advertiser support and the 
viewing public will continue to exist with WJPB-TV and 
the other mass communications media in the area. We do 
not, of course, enforce the antitrust laws as such, but we 
do consistently consider anti-competitive practices of li- 
censees as matters bearing on their qualifications to be 
broadcast licensees and we proceed thereon under the pub- 
lic interest concept of the Communications Act. (See 
Mansfield Journal Co., 180 F.2d 28, 86 U.S. App. D.C. 
102 (1949); U.S. v. Radio Corp of America, 358 U.S. 334, 
(1959); and NTA Television Corp., 22 Pike & Fischer 
RR 273 (1961)). As indicated above, however, we find 
no basis for the argument that competition for advertisers 
or viewers would be suppressed by the assignment or by 
the WJPB-TV and Fortnightly agreement in any manner 
inconsistent with the public interest. 


25. Petitioners seem to suggest that in granting the 


assignment of WBOY-TV to Fortnightly, the Commission 
gave no consideration to the implications inherent in com- 
mon ownership of CATVs and broadcast facilities serving 
the same area. As our Memorandum Opinion and Order 
of March 13, 1964, shows, we gave very careful considera- 
tion to this matter. Our concern was such that we directed 
the parties, including the Commission’s Broadcast Bu- 
reau, to present oral argument on the question of whether 
the public interest would be served by permitting common 
ownership of the CATV and the local television station. 
And our continuing concern was expressed more recently 
when we instituted an inquiry for the purpose of estab- 
lishing and clarifying our policy with respect to the joint 
ownership of television stations and CATV systems. Notice 
of Inquiry, FCC 64-310, released April 16, 1964. We realize 
that such dual ownership may pose problems, but we be- 
lieve that the assignment in this case is compatible with 
the overall public interest. 


181 


grams bgoadcast by WJPB-TV or by the metropoli- 
tan stations cavried on the cables. Consequently, the view- 
ing public will receive information from diverse and inde- 
pendent sources and we find here no such substantial 
concentration of control of the media of mass communica- 
tions as to require denial of the assignment application. 
Moreover, for the reasons set forth in paragraph 9 of our 
Memorandum Opinion and Order released March 13, 1964, 
granting the agsignment application, we believe that the 
henefits to the pubtic outweigh the desirability of separate 
ownership of the two facilities. The situation presented 
was one of long controversy between the Fairmont and 
Clarksburg CATVs and the local stations in the Clarks- 
“\ure-Fairmont-Weston area. By the agreements settling 
their difference’, and by the protection against duplication 
of the network programming of the local stations imposed 
as a condition of the assignment,’ greater assurance of 
continued local television service from both stations is 


721 26. ‘peat, will have no control over the pro- 


provided.’ 


27. Fortnightly has represented that the interests of 
WBOY-TV will not be subjugated to the interests of the 
CATVs, but that it will aggressively promote the station. 
Should Fortnightly fail in its obligation to serve the public 
interest, the situation may be remedied when WBOY-TV’s 
license comes up for renewal. 


¢ Since we have asserted jurisdiction over CATV systems only where Com- 
mission authorizations are requested, the condition could be required only in 
connection with the assignment application, 


7In our Order released November 19, 1963 directing that oral argument be 
presented in this case, we stated that WBOY-TV ‘‘is an economically viable 
operation,’’ However, it should be noted that the station operated at a loss 
until 1962 and it is extremely doubtful that, unless also carried on both cable 
systems, it would continue as a viable operation in competition with WJPB-TV 
which, pursuant to the agreement with Fortnightly, is now carried on both 
cables and receivess protection against simultaneous duplication of its pro- 
gramming. t 


( 
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28. We have considered the allegations and contentions 
of all the petitioners and we conclude that the public in- 
terest does not require the setting aside of our order 
granting the assignment or the holding of an evidentiary 
hearing. No good reason has been presented for the failure 
to file a pre-grant petition to deny and the innuendoes, 

insinuations, and general conclusionary statements 
722 set forth in the petitions do not meet the require- 

ments for specific allegations of fact which raise 
material and substantial issues. The petitions for recon- 
sideration filed pursuant to Section 405 of the Communica- 
tions Act must be denied. (See, Par. 12) 


Accordingly, It Is Ordered, This 15th day of June, 
1964, That the Petition for Reconsideration filed by the 
subscribers to the Fairmont Cable Company’s Community 
Antenna Television System and the Petition for Recon- 
sideration filed by the Citizens TV Protest Committee and 
the Clarksburg Publishing Company, April 13, 1964, Are 
Denied; and 


It Is Further Ordered, That the Requests for Stay 
of consummation of the assignment from Rust Craft Broad- 
casting Company (assignor) to Northern West Virginia 
Television Broadcasting Company (assignee) filed by the 
petitioners herein on April 16, 1964 and April 21, 1964, 
Are Dismissed As Moot.* 


FerperaLt Communications ComMIssIONn 


Ben F. Wartr 
Ben F. Waple 
Secretary 


Released June 16, 1964 


8 By letter of April 24, 1964, the Commission’s Broadcast Bureau, pursuant 
to its delegated authority, extended the time for consummation of the assign- 
ment to June 15, 1964 in accordance with the requests of the applicants. 
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742 BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 
Docket No. 15221 
File Nos. BALCT-204, BALTI-49, BALTS-117 
Inre Application of 


Rust Crarr Broapcastine Company (Assignor) 
and 


Norruern West Vircin1a TELEVISION BROADCASTING 
Company (Assignee) 


For Voluntary Assignment of License of Station WBOY- 
TV and Auxiliaries Clarksburg, West Virginia 


Memorandum Opinion and Order 


By the Commission: Commissioners Henry, Chairman; 
and Hyde absent. 


1. The Commission has before it for consideration the 
petition of Citizens TV Protest Committee (Clarksburg 
Subscribers) and the Clarksburg Publishing Company filed 
on June 18, 1964, for a stay of the Commission’s order 
released March 13, 1964 (FCC 64-208), reconsideration 
denied June 16, 1964 (FCC 64-534), granting the above- 
entitled application for assignment of station license, pend- 
ing the institution of judicial review proceedings in the 
Court of Appeals for the District of Columbia Circuit and 
an application to that Court for a stay of the Commission’s 
order. We also have an opposition filed by Northern West 
Virginia Television Broadcasting Company. 


2. Petitioners assert that judicial review proceedings, 
with a request for a stay, will be instituted promptly and 
in no event later than July 2, 1964. We see no grounds for 
a stay, nor do we believe that the petitioners are acting 
with all possible diligence to seek judicial review and a 
judicial stay. Nevertheless, solely in order to permit the 
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orderly consideration by the Court of a prompt request 
for a stay filed by petitioners, the Commission has deter- 
mined to stay the effectiveness of its order of June 16, 1964 
until July 8, 1964. We have chosen the latter date because 
of the representation to the Commission that neither party, 
prior to July 10, 1964, would exercise the existing rights 
of termination as provided in the Memorandum of Agree- 
ment between the parties (with a consequent liability by 
Northern West Virginia Television Broadcasting Company 
to pay $25,000 to Rust Craft Broadcasting Company). Ex- 
perience would indicate that the matter of a stay could be 
resolved by the Court within the period of time here in- 
volved. If it is not, the Court would be given ample time to 
take whatever action it might deem appropriate for the 
orderly consideration of this matter. 


743 In view of the foregoing, and upon the representa- 

tion that judicial review, and a request for stay, will 
be promptly sought by petitioners, It Is Ordered, This 
24th day of June 1964, that the petition for stay filed 


by the Citizens TV Protest Committee and by the Clarks- 
burg Publishing Company on June 18, 1964, Is Granted, 
to the extent that the effectiveness of the Commission’s 
Order released March 13, 1964 (FCC 64-208), reconsidera- 
tion denied June 16, 1964 (FCC 64-534) Is Stayed until 
July 8, 1964. 


It Is Further Ordered that the time within which to 
consummate the assignment Is Extended until July 10, 
1964. 


FerperaL ComMMUNICATIONS CoMMISSION 


Ben F. Ware 
Ben F. Waple 
Secretary 


Released: June 26, 1964 
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744 BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 
Docket No. 15221 
File Nos BALCT-204, BALTI-49, BALTS-117 


In re Application of 
Rust Crarr Broapcastinc Company (Assignor) 
and 


NorrHern West Vircinia TELEVISION BroaDcasTING 
Company (Assignee) 


For Voluntary Assignment of License of 
Station WBOY-TV and Auxiliaries 
Clarksburg, West Virginia 


Statement Regarding Memorandum Opinion 
Released June 26, 1964 


The Commjssion’s Memorandum Opinion, released June 
26, 1964, contains the statement: ‘‘nor do we believe that 
petitioners are acting with all possible diligence to seek 
judicial review and a judicial stay.’’ We respectfully sub- 
mit that this statement is without foundation and gratui- 
tously insulting and believe that the Commission in good 
conscience should strike it from the Opinion. 


Respectfully submitted, 


Crrizens TV Protest CoMMITTEE 
CLARKSBURG PUBLISHING COMPANY 


By Benenict P. Corrons 
Benedict P. Cottone 


By Joserx A, FanEnui 
June 29, 1964 Joseph A. Fanelli 
Cottone & Fanelli 
1001 Connecticut Avenue, N.W. 
Washington, D.C. 
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FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 


A Plea Directed to the Commission by the Citizens’ Committee 
of Subscribers in Protest Against Recent Actions of 


CuarxKspurG TELEVISION CaBLE Co. 
233 South Third Street 
Clarksburg, West Virginia 


Some eleven (11) years ago the company captioned above, 
then operating under the name of Clarksburg Television 
Cable Corporation, began to enter into agreements with 
subscribers to make available television signals from not 
more than three (3) television stations. The sums to be 
paid by subscriber were initial contributions of $125.00° 
for residential premises and $200.00* for non-residential 
premises. Thereafter, monthly service charges payable in 
advance were $3.50* for residential premises and $6.00* 
for non-residential premises (*Plus Taxes). The three 
stations originally made available were Pittsburgh Chan- 
nel 2, KDKA-TV (CBS) ; Wheeling Channel 7, WTRF-TV 
(ABC, NBC) and Johnstown Channel 6, WJAC-TV (ABC, 
NBC). 


In the beginning it appeared that the Cable Company 
(Corporation) was trying to operate with the best inter- 
ests of the subscribers and the community in mind. When 
they removed Johnstown from the cable and replaced it 
with Steubenville, Channel 9, WSTV-TV (ABC, CBS), they 
did so only after a poll of the subscribers (although the 
results of all of the polls were kept secret, it is believed 
that originally the wishes of the public were respected). 
Also, at a later date, after a poll of the subscribers, for 
an additional monthly service charge of $0.25 plus tax, two 
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additional stations were added, Pittsburgh Channel 4, 
WTAE (ABC) and Pittsburgh Channel 11, WIIC (NBC). 


Clarksburg Channel 12, WBOY-TV (CBS, NBC) began 
operation after the Cable Company had been in operation 
and although their signal could be received direct, they 
asked to be put on the cable. The Cable Company polled 
the subscribers as to whether they wanted to substitute 
WBOY-TV for WIIC. The answer was ‘‘No,’’ but the 
change was made anyway? 


Fairmont-Weston Channel 5, WJPB-TV (ABC) began 
operation after both the Cable Company and WBOY-TV 
had been in operation. In this most recent case, the Cable 
Company with even more disregard, substituted WJPB- 
TV for WTAE (equipped for color transmission) without 
even the formality of a poll of the subscribers. 


Rumors have it that the Cable Company has sold its sub- 
scribers down-the-river to avoid a substantial law-suit 
brought about by competitive parties. The ease with which 


the enclosed and attached signatures were obtained is ample 

proof of the feelings of the subscribers against the tele- 

vision cable company for the manner in which they have 

completely ignored the wishes of their subscribers. If a 

poll of all subscribers was made it would without a doubt 
be signed by nearly every subscriber. 


We protest the utter disregard of our feelings and 
desires by the Clarksburg Television Cable Company 
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and ask that it be forced to reverse its recent substitutions 
of WBOY-TV for WIIC; and WJPB-TV for WTAE. 


Crrizens’ COMMITTEE OF 
SusBscrIBERS IN PROTEST 


By: W. Scorr Wysone, JR. 
W. Scott Wysong, Jr., 
Chairman 


: Senator Jennings Randolph 
United States Senate 
Washington, D. C. 


: Honorable Arch M. Moore 
House of Representatives 
Washington, D. C. 


: Public Service Commission 
Charleston, West Virginia 


: City Council 
Clarksburg, West Virginia 


: Mr. Sanford F. Randolph 
Clarksburg Television Cable Company 
Clarksburg, West Virginia 


